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< ABSTRACT >

A Study on the Improvement of Private Fund Regulation

Seung-Dae Choi
Department of Law
GRADUATE SCHOOL JEJU NATIONAL UNIVERSITY

Directed by professor Jun—-Sun Park

The reasons for the 2019 cases caused by mis-selling of private funds are as
follows: They include loopholes in the criteria for public offering funds to be
sold in the form of private funds, poor internal control of private fund
management companies, and allowing high-risk investments with complex
structures to be sold by financial institutions without professional competence.
In this paper, an institutional improvement plan was proposed for the
fostering of sound private funds and the protection of ordinary investors of
private funds.

The first is to change the definition of a private fund on the basis of the
number of investments. The Financial Investment Services and Capital Markets
Act defines a private fund as issuing collective investment securities only
through private placement, in which the total number of the investors shall
not exceed 100. It is an essential reason to differentiate private funds from
public offering funds that form with only 'minority investors” and guarantee
‘autonomy of asset management’. However, the ’private placement’

requirement was introduced to prevent asset management regulations related
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to public funds from being applied to private funds, and is not an essential
conceptual component to implement the "minority of investors” and 'autonomy
of asset management’ requirements. The guarantee of "autonomy of asset
management" is not intended to protect ordinary investors who have been
solicited to offer at the fund setting stage, but to allow actual investment
participants to earn high profits through private funds after the fund setting.
Consequently, the key conceptual component of a private fund to distinguish
itself from a public fund is the “total number of investors’ requirement to
receive a solicitation of an offer and participate in the actual investment
rather than the ’‘private placement’ requirement relating to the number of
being solicited. Excluding the ’private placement’ requirement from the
definition of private fund would strengthen the protection of ordinary
investors by preventing the evasion of illegal public offering regulations and
promote the development of the private fund market.

The second is to tighten regulations on the entry of professional private
fund management companies. It is also necessary to strengthen the
registration requirements of professional private fund management companies
to prevent small professional management companies with poor internal
control systems from entering the market. This would create conditions for
the investor protection intended by the revised law to be practically
implemented, and enable the supervision of private fund management
companies using limited supervisory personnel, which would provide effective
protection for ordinary investors investing in private funds.

The third is to establish an exclusive sales channel for "high-level financial
investment instruments’ and to introduce nonreciprocal binding power in the
financial dispute mediation process related to this exclusive salses channel.
It is desirable to allow financial institutions to sell high-level financial
investment instruments that are capable of faithfully explaining to ordinary

investors the risks of complex financial instruments including private funds
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and ensuring that the fund’s assets operate appropriately as described to
investors. The protection of private fund investors can be strengthened by
improving high-level financial investment instruments to be clearly
distinguished from common investment instruments and limiting the sales
channel of the investment instruments to comprehensive financial investment
business entities. In the event of mis-selling of high-level financial investment
instruments, it is necessary for comprehensive financial investment business
entities to accept nonreciprocal binding power of the resolution on financial

dispute mediation and take corresponding responsibility.

Keyword : definition of a private fund, mis-selling, professional private fund
management companies, regulations on the entry, high-level
financial investment instruments, exclusive sales channel, financial

dispute mediation, nonreciprocal binding power
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