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[Abstract]

Public announcement and third party protection through

the registration of immovables real right:
Focusing on improving the public confidence in registration®

Lee, Dong—Sun

Ph.D. Student, Jeju National University

Kim, Dae-Kyung

Protessor, Dr. jur., Jeju National University Law School

Immovables transactions involve changes in a real right, and because of
the exclusive nature of a real right and the importance of the exchangeable
value, it is necessary to have an externally announced representation through
the public announcement method of registration to prevent unforeseen damage
from a third party and promote safe transactions. However, the public
announcement system has limitations in terms of the safety of transactions
and the protection of true rights holders due to realistic conditions and
national legislative policies. Our civil law shifted from expressionism in the
past to formalism, which compromised the safety of transactions with the
protection of genuine rights holders. Since then, the public confidence has
not been recognized in registration, and the issue of third party protection
has been continuously raised.

In this regard, 'Civil law, redeems the lack of public confidence in the
fictitious declaration of public information and protection of third parties in

good faith (Article 108 (2)), and protection of a third party upon rescission

* This work was supported by the 2020 education, research and student guidance grant
funded by Jeju National University.
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of a contract (Article 548 (1)). There are some exceptions and attempts to
protect third parties such as title trust agreement and third party protection
(Article 4) in the TAct on the registration of real estate property rights
holder’s name,, a special civil law and the obligator’s claim for cancellation
of registration, etc. and third party protection (Article 11) in the "Provisional
registration security acty. However, this lacks consistency because interpretation
and position are different according to theories and precedents, or interpretations
are different according to innocent party or not in good faith. It is also not
enough in terms of protection of third parties under formalism based on
public confidence, and such exceptions only result in recognition of public
confidence in registration.

Since the public confidence of the registration has a large impact on the
safety of transactions or third parties with interests that cannot be compared
with the presumptive effect, it is necessary to deviate from passive third
party protection such as the exceptions in the civil law. It is not desirable
to rely on forms of interpretation such as theory and precedent. Moreover,
it is necessary to promote active transaction safety by granting public confidence
consistent with formalism in order to protect a third party in line with the
changes of the times, such as the computerized level of registration system,
informatization, edged—developing economy, etc. At the same time, the
protection of the true right holder by granting the public confidence of the
registration should be reviewed in light of good examples including the
German actual deliberation authority in registration, claims for correction
registration, claims for objection registration, national damage compensation

system, and the Chinese Internet contract registration.

Key words : immovables real right change, public announcement system, third
party protection, formalism, public confidence in registration, actual

deliberation authority in registration
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