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<ABSTRACT>

A Study on the Improvement Measures for the Adoption System

in Korea

Choi, Yong Gil
Department of Law
Graduate School
Jeju National Univ.

Directed by professor Kim, Sang chan

Korea has the history of supporting the overseas adoption of orphans from the
Korean War and especially, it enacted the Special Orphan Adoption Act in 1961
to promote the overseas adoption and became criticized as an orphan exporter in
the international community. Also, since private institutes were solely in charge
of the overseas adoption and the nation had almost no control, the adoption
process and post-adoption care were not properly managed. Also, even in the
case of local adoption, it was possible to report the adoption even with the
consent between birth parents and an adoption institute or wish-to—adopt
parents, there was little form the nation’s intervention, such as court
examination and consequently, there were no sufficient protection measures for
adopted children. Then, with the establishment of the pro—parent system under
the revised Civil Law in 2005 and the amendment of the Special Adoption Act
in 2011, it has become possible to allow the nation to intervene with adoption

and now the approval of the Family Court is required for the adoption of minor
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children. Nevertheless, the adoption system of Korea still has various issues,
regarding its procedure and others.

Meanwhile, the international society has sought changes in the adoption
system focusing on the realization of welfare for adopted children under the
influence of the United Nations Convention on the Rights of the Child in 1989
and the Hague International Child Adoption Convention in 1993 (hereinafter
referred to as the Hague Adoption Convention). The Hague Adoption Convention
states, “The provision of safeguards from the viewpoint of children’s first
principles and basic rights of children in international adoption, @ the
establishment of cooperative systems between Contracting States to comply with
these safeguards and to prevent kidnapping and sale of children, and @
Guaranteeing approval by the Contracting States for adoption under this policy,
"and for this purpose, each State shall take appropriate measures to ensure that
the child i1s protected by the country of origin. In principle, the child shall be
protected at its home and, if this is not possible, it shall find a local family to
seek protection. Then, adoption is only possible if this is not possible.

Korea signed the Hague Adoption Convention in May 2013 and expressed its
willingness to join, but has not yet ratified the agreement because it has not
re-organized its adoption-related laws to the equivalent level of the Hague
Adoption Convention. Therefore, in order to keep pace with the international
community, Korea is required to amend or enact is adoption-related laws by
ratifying the Hague Adoption Convention.

This study aims at revealing the current issues of the adoption system of
Korea under the understanding of the current adoption system of Korea and
suggesting ways to enhance these issues, especially in connection with the
ratification of the Hague Adoption Convention. Chapter 1 addresses the purpose,

scope and method of this study. Chapter 2 is for the overview of the adoption
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system of Korea. Chapter 3 is to discuss the legislation of major nations such
as Germany, France, USA, and China for the adoption system and major
contents of the Hague Adoption Convention. Chapter 4 is to reveal the issues of
the adoption system of Korea. Chapter 5 is to suggest the improvement plan of
the adoption system of Korea and Chapter 6 is conclusion.

In this paper, the improvement plan for the adoption system of Korea is
suggested to each of two different systems: domestic adoption system and
overseas adoption system, and the following are the five suggestions to enhance
the domestic adoption system of Korea. First, in relation to the problems of
adoption agencies, D the investigation on future-adoptive parents shall be made
by the state or local government with the child rights security officer, or solely
by the child rights security officer, 2 the main parties to be in charge of the
future—adoptive parent education, stated in the Family Litigation Rules and the
Special Adoption Act and its enforcement rules, shall be changed from the
family court and adoption institutions to ‘specialized adoption institutions’ and
the education time shall be extended and the content and method of the
education shall be unified, and @ the qualification for adoption officers shall be
strengthened as well as the training for adoption officers, and the child rights
security agency shall be in charge of such training. Second, in relation to the
family consignment for adoption, the decision on the family consignment shall be
made with examination by the head of the Ministry of Health and Welfare, the
local government, or the court, not by the adoption agency. Third, in relation to
the court screening system, (D it shall be mandatory to submit the ‘adoptive
parents’ criminal history’ for the court screening for adoption consent, and 2
regarding the right to voice the opinion of children to be adopted, Article 45-9
of the Family Litigation Act and Article 3 of the Supreme Court Rules on the

Enforcement of the Special Adoption Act state that hearing is only required only
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if the person to be adopted is 13 years or older, so they shall be revised so the
person under 13 years old can voice its opinion regarding adoption. Fourth, with
regard to the improvement of the adoption investigator system, it shall be
necessary to increase the no. of professional investigations of the Family Court
and people with extensive adoption experiences shall be appointed as adoption
nvestigator to have a specialized investigation.

Fifth, in relation to the improvement of post-adoption services, @O it is
important to provide the birthparents with the proper environment for them to
raise their own children through the expansion of supports fort the birthparents,
including single mothers, including financial aids, childcare goods, and childcare
services, @ it is required to expand the childcare supports for adopted children
with disabilities, @ a dedicated agency for the post-care management shall be
designated as the Children’s Rights Commissioner under the Special Adoption
Act to provide continuous monitoring, adoptive parental counseling, and
education programs, and @ family search service can affect not only the
medical aspect of adopted children, but also their identities, so that adoption
records of adoption agencies shall be kept in the fair and transparent manner to
enhance the credibility of adoptive families and protect their rights.

Next, this study makes four suggestions to enhance the overseas adoption
system of Korea. First, it is necessary to revise the parts of adoption laws of
Korea, which has failed to comply with the norms of the international society.
Also, to fulfill the obligations and duties of state parties stated in Article 21 of
the UN Child Rights Convention, Korea has to revise its adoption laws. Second,
to comply with the Hague Adoption Convention, Korea has to revise its
adoption laws, which distinguishes the adoption procedure and requirements
between general children and children in protection, to unify such procedure and

requirements. Third, the nationality and the habitual residence as adoption
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criterion should be unified. Fourth, the central authority should be designated to
institutionalize the adoption by the government.

Regarding the improvement of the adoption system of Korea, it is critical to
change the public awareness that the realization of children’s welfare is upon
the protection of home’, as is the principle of the Hague Adoption Convention.
Considering the fact that most of birthparents willing to give up their children
for domestic or international adoption are single mothers who cannot raise their
children due to financial issues, the nation or society should maximize the
economic and social supports for single mothers so they would be given with

the environment in which birthparents can raise their own children.

Key Words: Children, Children in Protection, Adopted Children, Adoptive Parents,
Adoption Law, Adoption System, Domestic Adoption, Overseas Adoption,
Special Adoption Law, Central Adoption Center, Child Rights Security
Agency, Ministry of Health and Welfare, Hague International Child Adoption
Convention, UN Child Rights Convention.
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