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Abstract

Analysis of Spirits of the Legislation

and Legal Cognition regarding School Autonomy

Baek, Gyu—Ho

Department of Education, Jeju National University Jeju, Korea

Supervised by professor Ko, Jeon

The study intended to identify the spirits of the legislation, analyze legal
cognition regarding school autonomy, and suggest the legislation of school
autonomy. This research problem is as follows.

First, what is the relationship between education autonomy and school
autonomy, change of expectation role of school, and concept of school
autonomy as a criterion of legal norm and legal cognition? Second, What are
the characteristics and problems of the legislative spirits of the "School
Autonomy Ordinance; , the legal system, and the rule of law as a criterion
of legal norm? Third, What are the characteristics of the corporate bodies of
the relevant authorities and teachers in the [School Autonomy Ordinance
as a criterion of legal cognition? Fourth, What is the legislative plan to
clarify the gap between the legislative spirits and the legal cognition of
school autonomy and resolve it?

The research method of this study is approaching method of ‘Education
law’ to school autonomy. The approaching method of ‘Education law’ is to
minimize the gap between legal norm and legal cognition through methods

such as ‘Education Law Hermeneutics’ and ‘Education Law Sociology’, and to
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search effective legislation. The purpose of this study is to analyze the legal
aspects of the school autonomy as well as the perception of the law, and to
propose a legislative method to reduce the difference between the legal norm
and legal cognition.

The main results of this study are summarized as follows.

First, education autonomy means that parties concerned in education
participate autonomously and make decisions about education in school. Local
education autonomy 1s a combination of education autonomy and local
autonomy, which means that it is conducted at the level of the local
education self - governing body in order to save the specificity of local
education. The authors defined school autonomy as a segregation of education
autonomy and general autonomy, based on the guarantee of fundamental
rights to education, the realization of reason in education, the real guarantee
of school autonomy, and the need for centralized education autonomy.

Therefore, the concept of school autonomy was defined as guaranteeing the
right to participate in school operations of teachers, students, parents and
local residents, professional autonomy of teachers, parents’ right to provide
educational opinions, student autonomy in order to respect the school
autonomy administration by laws and ordinances.

Second, the legislative spirits of school autonomy is based on fundamental
rights to education(Article 31 (1) of the Constitution). And the school
autonomy is reason in education(the value of independence, professionalism,
and political neutrality) of Article 31 (4) of the Constitution as important
constitutional values, and Article 117, Paragraph 1, Decentralization of the
Constitution supplements them. Currently, there are direct and indirect
statutory provisions concerning the school administration committee, parent
participation, student participation, teacher or employee participation, school
rules, etc.

However, there are no separate statute provisions regarding the meeting of
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the Board of Education and the personnel meeting. In addition, only two labor
rights are currently recognized for the guarantee of labor rights of faculty
and staff. The provisions of the law on school education, as provided for by
law, shall be interpreted as legislative.

Third, the contents of school autonomous institutions, teachers’ associations
were positively perceived in school decision - making rights of school
education parties, parents’ opinions of school education, and students’ opinions
of school education. There were views on the pros and cons between the
education parties regarding the right to select and evaluate educational
contents and methods, the right to labor rights of school staff, the
establishment of student councils, the granting of students’ deliberation rights,
the establishment of parent councils and the right to deliberation of parents.

In particular, regarding the establishment of the teachers’ council and the
granting of deliberation authority for the teachers’ council, the establishment
of the staff council and the deliberation of the staff council, the establishment
of the council and the deliberation, the constitution and democratic operation
of the national and local teachers’ personnel advisory committee, Not only
was there a view, but the contents of the present school education law
system were defective. As such, there was a difference between the
legislative spirits of school self - government, the legal cognition, and the
legal system.

In conclusion, it is necessary to revise the "Framework Act on Education
reflecting the legislative spirits of school autonomy. The autonomy of school
management should be added to Article 5 (Independence of Education) of the

"Framework Act on Education; , and the legal basis of the school
administration committee, the teachers’ council, the school council, the student
council, and the parent association should be added.

Second, the revision of the [Elementary and Secondary Education Act; ,

which can realize concrete school autonomy, should be implemented. Article
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20 (Duties of Faculty and Staff) of the [Elementary and Secondary
Education Act; Clause 1 Legal basis of the personnel advisory committee of
the principal authority should be added. In addition, Article 31 (Establishment
of School Administrative Committee) shall add the legal grounds of teachers
councils, student councils, parents councils, school councils, school rules.

Finally, through the Article 32 (function) of the Act, the division of roles of
autonomous bodies and conferences should be clarified to minimize conflicts
of authority of the school autonomous bodies.

Based on the conclusions of this study, the following suggestions are made.
In future research, it is necessary to analyze deeply the precedent researches
of Japanese Education Law Association related to school autonomy. And
direct legal awareness surveys are needed for students and parents. At least,
the area that promotes the enactment of the "School Autonomy Ordinance
will need the opinion of the education parties in the area. Also, a study
should be followed to compare the level of consent of the Gwangju
Jeonbuk School Autonomy Ordinance; with the cognition of the whole
teachers about the degree of consent of the Jeju Special Self-governing
Province.

First of all, it is necessary to investigate the legal awareness of the
education parties about the school autonomy at the national level, and to
revise the education related laws and the contents of the "School Autonomy
Ordinance; that reflect the results. Through this, it is expected that the
F'School Autonomy Ordinance; is enacted without the gap of legal norm and

legal cognition.

Key words: school autonomy, school autonomy ordinance, spirits of the

legislation, fundamental rights to education, reason in education
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