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152) Sk#ol] #g &S At WML FAS I} & thE YHAEA, L2EF ot WY
(Das Osterreichische Allgemeine Biirgerliche Gesetzbuch, ABGB, 1811)% A|864ax& 2143}
o] okt Fglo] mAo A Ezld v|EAA e Y& (ungewdhnlicher Inhalt)S 2t 7 $-dl&= A
8-S FASIA EIEE Ay, A8 A3TelA ARGl A A Eo
9}’ (groblich benachteiligt)S = AIASFA 9 2dS Fa=2 FASITH]>, “FHAH
Ao Ao g g3, TAEE, A6E, =rUAFHEES] 1986, 314-316W =),

153) A o2 AHZH(Verbraucher)®] 7Hd S golst Hdnly Al3xE & F Uk 99
A13xE 2HAE A dPDsolt 594 AYddss HHoR 54 d+= HEYAE 5t
v EE Addolgkar A4 sk

154) oJofl 3t AL v Aol A= Schmoeckel - Riickert - Zimmermann, Historisch-kritischer
Kommentar zum BGB, Bd. I, Allgemeiner Teil, Mohr Siebeck, 2003, SS.4-33 Z+%.

155) &FZNAEL FHETA T2 Fullyg gl 283t A Apgol gtste] MAFS SR
FAola, EINAES 7|EHoR =Y AW WFFY JFoR HAAZAA AAH AE L A
A AHE HEZ st FHoith dE/A LR mEHets FAAH T2 BT FHTE
T TS qFHAE FaAHd dAsA FA7] Wi, V& REAH P H
QAT oS AAE SHAA Gl ST HATH A, o] =1, 594W).

156) Thomas Pfeiffer, Die Integration von Nebengesetzen in das BGB, Zivilrechtswissenschaft
und Schuldrechtsreform, 2001, SS.482-525.

157) Peter Ulmer, Das AGB-Gesetz: ein eigenstiandiges Kodifikationswerk, JuristenZeitung,
10/2001, S.495 =,

158) W8], in: fdyu)e] 521(3%), "59 AAHe ddish, |, ¥EAE 2003, 1614.

159) oW, kol =(2007), 19H; =, “FaAHe AP} AN THAPAT, A4
A A1z, =AY S, 2005, 63H.
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(ausgehandelt) 33 2t} 163) ZAWIH A 305cF160= Ak o8 AL o

160) BGB § 305 (2) Allgemeine Geschiftsbedingungen werden nur dann Bestandteil eines
Vertrags, wenn der Verwender bei Vertragsschluss
1. die andere Vertragspartei ausdriicklich oder, wenn ein ausdriicklicher Hinweis wegen der
Art des Vertragsschlusses nur unter unverhaltnismafiigen Schwierigkeiten moglich ist, durch
deutlich sichtbaren Aushang am Ort des Vertragsschlusses auf sie hinweist und
2. der anderen Vertragspartei die Moglichkeit verschafft, in zumutbarer Weise, die auch eine
fir den Verwender erkennbare Kkorperliche Behinderung der anderen Vertragspartei
angemessen beriicksichtigt, von ihrem Inhalt Kenntnis zu nehmen,
und wenn die andere Vertragspartei mit ihrer Geltung einverstanden ist(Z5 YW #|305% A
29 k-2 FHALEATE A AN thEe &S ZEFI Ao AR 23le] EE S
7F ol Eo e Aol uk Aleke] FARFo] Hr,

L o AR Al ks WgatA AAstAY, 2 BEd A AHo] Jhedted = AkA A9
AAR QAste] dASA oAH well= AAAY Fiel £83 2Y 24
kS A AT A

2. AR & 7 e AU FARAY AA A el E At A aeste] Zldivbs g W
Mo e Y&S AT F Ade 7HeAS AU GARR oAl Fold A1),

161) Allgemeine Geschiftsbedingungen liegen nicht vor, soweit die Vertragsbedingungen
zwischen den Vertragsparteien im Einzelnen ausgehandelt sind(7A¢F@AbAtE o] Aok %3-S
MNEA o R wiste] gk A foll= ko] ofr}).

162) BGB § 305b Vorrang der Individualabrede Individuelle Vertragsabreden haben Vorrang vor
Allgemeinen Geschaftsbedingungen(= < ¥ A|305bZ /NH A o] -4 Akl /EA oA
of o] 43},

163) AR $-, ko] +=1(2012), 1614,

164) BGB § 305¢ Uberraschende und mehrdeutige Klauseln (1) Bestimmungen in Allgemeinen
Geschiftsbedingungen, die nach den Umstianden, insbesondere nach dem &ulleren
Erscheinungsbild des Vertrags, so ungewonlich sind, dass der Vertragspartner des
Verwenders mit ihnen nicht zu rechnen braucht, werden nicht Vertragsbestandteil(% < 715
A305cx o ez H vhejxd: AlF ARE ALY, 53] Ak &4 #d Fejd n]Fo] ol
Holoj A oFAbg o] Alekd o]l nEd Havt e I 23gE Aok FAF Rl HX
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165) Schlosser, in: Staudinger, Kommentar zum BGB §§ 305-310, De Gruyter, 2006, § 305 BGB
Rn.126.

166) BGB § 310 Anwendungsbereich (1) § 305 Absatz 2 und 3, § 308 Nummer 1, 2 bis 8 und
§ 309 finden keine Anwendung auf Allgemeine Geschiaftsbedingungen, die gegeniiber einem
Unternehmer, einer  juristischen Person des  offentlichen Rechts oder einem
offentlich-rechtlichen Sondervermégen verwendet werden(E <91 A|310% 2-&9¢: A305%
A28, A33, A308% AT, A2F A A-I/A E A309F%E AR, T Wl wE
THAAY] SEALNE AR sto] AH&E G gistele A EE A ofy g},

167) 5YIHE AGAE FBAY Y el @ ¢ &S dAST 5L A4z AFF A
(Unternehmer)E 4:H] ZF(Verbraucher)oll 438t oA, 98 kA7 ARY AdAe w93
om 7} ol frefslof ghrh. HANIHO AW A= ARG AR} oFdkol| ot AS AHste A
o, A310x2 A3 e we} 5% HEE W=t

168) SFH A E 1o 2e A& 7wAS Folof gk At AHAW, o] =&
(2014. 8), 148-149%); #Z& HAAR Adqf, “FHAYEA 2T 7|SAAF-LHART ] #
Ao A-" Tl AN, A A=, S=rv]alAPgE 8H3], 2004, 2629,

169) 49 - 1A% “d3 FaAsAe AHF uF” THEAS, A27d AlT, FEUSu Y
stel 4, 2016, 110%; o] =, AuAe] phge] ofgh Al Aot A, | dFan e,
2015, 35-404.

170) BGB § 305¢ (2) Zweifel bei der Auslegung Allgemeiner Geschiftsbedingungen gehen zu
Lasten des Verwenders(Zd W #1305¢% #1238 oFo] afddoa oiAre]L A9 A}
|2 ol Al ] etA A ET.

171) Basedow, in: Miinchener Kommentar zum Biirgerlichen Gesetzbuch: BGB, Bd. 2, 6. Aufl,
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C. H. Beck, 2012, § 305c BGB Rn.26; Schlosser, in: Staudinger, 2r¢] 3 § 305c BGB Rn.126

172) Griineberg, in: Palandt, Biirgerliches Gesetzbuch, 70. Aufl, C. H. Beck, 2011, § 305 BGB
Rn.15.

173) BGB § 307 Inhaltskontrolle (1) Bestimmungen in Allgemeinen Geschiftsbedingungen sind
unwirksam, wenn sie den Vertragspartner des Verwenders entgegen den Geboten von Treu
und Glauben unangemessen benachteiligen. Eine unangemessene Benachteiligung kann sich
auch daraus ergeben, dass die Bestimmung nicht klar und verstandlich ist.

(2) Eine unangemessene Benachteiligung ist im Zweifel anzunehmen, wenn eine Bestimmung
1. mit wesentlichen Grundgedanken der gesetzlichen Regelung, von der abgewichen wird,
nicht zu vereinbaren ist oder

2. wesentliche Rechte oder Pflichten, die sich aus der Natur des Vertrags ergeben, so
einschrankt, dass die Erreichung des Vertragszwecks gefihrdet ist.

(3) Die Absiatze 1 und 2 sowie die §§ 308 und 309 gelten nur fiir Bestimmungen in
Allgemeinen Geschiaftsbedingungen, durch die von Rechtsvorschriften abweichende oder diese
erganzende Regelungen vereinbart werden. Andere Bestimmungen koénnen nach Absatz 1
Satz 2 in Verbindung mit Absatz 1 Satz 1 unwirksam sein (52d9H A307% WL&EA: A1
g okg xdo] Alojgdae] Ao whsto] kARG Ao AR UHS FIEtA EEsA e
Agol mel frk TR Fege 1 xFol HaA oUsty, odT & g Feol
E
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© Aol Wi, O /FE FAReZ A Bold it Sauy A309%
A9BE A7 ATolHo] o|FoAE BE-wRAFT-EF 53 2 AEA )

ofoll M, FAH R AFTNFAA 23 oo EXVIS Fo TEIAY, 1

3) dutA FAlek HEA FAe B
SARH A308%9F A309F = A307F9] dWrEegS FA g AHES T4
o= W Ao=mA ANTERY SHOomAe AAS zZherh Eg NEEAE
Gl A308=F A309=£ Aolol= AiA Faxgor Hol = AVEE T
4l

b BH A07E AT F4H e AL AHw 9E A
=S

A #3097 A Faxdo sidst=x, B4, A308Fe At Fa st

of sjFat=Al, AA, A307x A3 A7F A=A, A, A307x= A13e] A}

F7F A gRE AESE FHoR FAH R o] Fox A )8

AR A306x2 AL g FA FAR I viRvHA R H s Al o

BN
o
o

AEAY g9=2 dEFad38Ss A ik A306x A28 oFH 2o
AYJEAY EFHATAZ Fa2Qd FE dste] A yH&es 253 7|Fo
2 9] o) 3f(gesetzlichen Vorschriften)ES WA 3}ar ¢lt}.182)

179) AR S, ko] =1(2012), 1664,

180) Griineberg, in: Palandt, 2t¢] & § 307 BGB Rn.2.

181) Heinz Georg Bamberger - Herbert Roth, Beck’scher Online-Kommentar BGB, 41th ed,,
Stand: 01. 11. 2016, § 307 BGB Rn.16.

182) BGB § 306 Rechtsfolgen bei Nichteinbeziehung und Unwirksamkeit (1) Sind Allgemeine
Geschiftsbedingungen ganz  oder teilweise nicht Vertragsbestandteil geworden oder
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(1) A4

unwirksam, so bleibt der Vertrag im Ubrigen wirksam.

(2) Soweit die Bestimmungen nicht Vertragsbestandteil geworden oder unwirksam sind,
richtet sich der Inhalt des Vertrags nach den gesetzlichen Vorschriften.

(3) Der Vertrag ist unwirksam, wenn das Festhalten an ihm auch unter Beriicksichtigung
der nach Absatz 2 vorgesehenen Anderung eine unzumutbare Hirte fiir eine Vertragspartei
darstellen wiirde.

(5QUY A06E BAGA R FEA PEEL AL kel A EE AN} Acte] 74
BRo] ¥4 oUs At FEel wolw, Aoke U] Fiol glojA o 43 Fast
A28 ok xaol Aokl TR HA ohsAL TR weli, Aokl

el wheh skl v

A3 AkS FAsE Aol AM2FAA Al WAL melsteln D FAAA )

r2

183) olell #3t FMe F359, “5do FASH 2 FAAAAAYAHY dA LS d

T, raAsgel, §e

184) UKlaG § 1 Wer in Allgemeinen Geschiftsbedingungen Bestimmungen, die nach den §§ 307
bis 309 des Biirgerlichen Gesetzbuchs unwirksam sind, verwendet oder fiir den
rechtsgeschiftlichen Verkehr empfiehlt, kann auf Unterlassung und im Fall des Empfehlens
auch auf Widerruf in Anspruch genommen werden(F291 34 F+45w A1z WX A307x A
3092712 o] FAol mef FEl A4S REAHGHAA AFRSFAY WA AHYE 8 F
A Aol A FAg L BT FTE F Avh.

185) Ae%, ol H2006), 319; ol FiL sl@el sgolda selaAL A5HA 5@

Horg HiE Ayt e, oo #3 Al A, ‘v RiGA o] B3 mE” T

, A6 A3, HEE 3], 2007, 31H =

186) o]¢} ##Hdte] ZUe 2001 HEATH (Rechtsberatungsgesetz) S 714 8e] A v xpe-A 7}
2HAREE EAAAS FERol ARt diste] AFE F AEF A Ak o
Taoexio] GAHORE QIste] AL AE AgkEo] dEAde] EAETHAlAE, “TAEAY
okl Ao HERAZAAE =97, A789 HA B, dxTAAHEAEY, 2010, 23-24
W), 22 FAAE U, ‘AT Bt DALY BARTY 1 AR, THEteEg
238 Als, zAdsta Htd -, 2016, 2199,
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_50_



oAl ot WA Zef o] Ro] B Al ool Fste] A Aol AAE = S
Al ¢F(contra d’adhésion) & TFA|sEE AoA A|ZHE QIThI8N) 12} F3HA

#el o]Fo] R ZwA TH(Code civiDdl =Y EH A= Eoha 188 Ed

-
et

)

o]

o

R4

2nzE BE WMES Fste] ool Wi qrAlZE o] FolA skvh. 1dd 1993

s pEgdd A E Y ole AHA #E MES FHTe] 9d<d

rf 12

[
e
)

(Code de la consommation)s A3} T Zgfxo] QA7 GUH

Watel A%ea fAA BT S Arka FESGY] GRoThI0) TP &
e kel ARS AR gov, BHe AFTAT Bl ZAY el &

-
o
e
S
=

=

e
o
ot
-
oX,
i)

o 7 WEE A 99 AAA T4
A

3 AAA TS ERHoR sk AYol ol FolA, 8HOE ool i)
Wol 2016d 7H 1R ARE 0 JrkIw olei@ P suge] €@ ok

A= BAA Ao WHES T4AoE o]FojA)

(2) HYEA

o] =

H
g
>4
B
R}
T
S
o
o)
o
1o,
_Orl,

of AAR Aklwt &= AL ofu, A7
okgto] olste] AAY A

2
—
rL’J
1o
[P
)
D)
o
fz
=2
r o
r
41
o2l
rlo
4
12
=2
=
o}
s
rLﬁl
o

187) ks A o] 2ol #3 A= ol+d, ¢ =&, 315-3261 I x.

188) 1vhwl FFAIoke] o] B& WP A2 19759 TRATYES St g #ate] Heo]
e = d=s A4 As 5 5 Uk ZFs Wy Al1231-5%= Edul g do]
A I (excessive) &t 7 W #FAx(dérisoire) 7 -0, o] ofE HAAsAY FAA &

AEE A3t At

189) Yves Picod, Droit de la consommation, Sirey, 2015, p.6.

190) o] <, &9 =1(2015), 4784,

191) Guy Raymond, Droit de la consommation, 3rd ed., LexisNexis, 2015, p.13.

192) 7N Aulg2 AlAEAA A A H el e glel #eto] qr&star e, AlH(ttre)ol &
H| 2} A4 K (information des consommateurs), #|2A o] T2 == Aa9lel WA A3 ¢ (pratiques
commerciales interdites et pratiques commerciales réglementées), #|3# o | A (sanctions)®ll
ek A4S T vk A2dS A AR ol ek o= AlHA Ao dnkx
7 (conditions générales des contrats), A2 EA 3 Aleke] AP o]sfo] I3t I+ (regles
de formation er d’exécution de certains contrats)< 1 1th.
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SAe 7es vk B ¢ vk A Anyo] rAstE ARAoF= A
oF 7 A B A ¥ 2] F-(Obligation précontractuelle d'information)©]t}. AL AH= AW
ZHconsommateur)7F AlekS AAsE7] el ‘el7] 4laL o3 e 3H(lisible et
compréhensible)” WH o2 vz Al A3t} AB] 2o EAZC EA U 714
of #g FE3I HARE AFsiof 1N o= ApPAte] AEAES W Estal
FHsHA o] FojAof k= HA otk Tk AHIRES AFFAE Aok F A
S5 fInkete] Av|Rel AlokS AAG A g, AR A B8 E S F3
st RS whAste] ALY AREA TS A S ko=
AP ALY Al kA A BoAlE 2] F-(Obligation contractuelle d'information)®= @] <l
AH AL A1) Aok} FRAEF= AFAATE Aok B FEshe AL
Holup Forg s e JHE nu|AoA AT ofFE D319 JHA|F

RS Holad A4 BHAY AU Ax, AGY Ak AV He

)
Aok glvh s 2l AL21-121990] 2w, A aAel w3l

193) &AM AL111-1% Avant que le consommateur ne soit lié par un contrat de vente de
biens ou de fourniture de services, le professionnel communique au consommateur, de
maniére lisible et compréhensible, les informations suivantes(2E 22 AETved = A
H 2Al T G4AE Ak Ao, FF e Aulzdd #3 F23 545 LHA7 & F UAEH
joF st}

194) 2wy AL131-1F A AL131-4Z7+A] %,

195) ol EEHH WEAZF AAE AAT Hg-o A A LA &
5 A4 21E g#oF sithe olti(desE, “Xos AH[AH AA

5 A25F A2d, = dAbaE e, 2012, 2459).

196) A=W - R, TavgAdHe AR, | Saran a4, 2013, 574,

-, o] =1(2011), 1839,

198) My AL211-1% Les clauses des contrats proposés par les professionnels aux

oXx,

=% 7bs
el

R
Bt E

[e)
P, TR

r&
Moo
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3 ol8fed 4= d=(claire et compréhensible) AlSFZ7S A|etdlo]of dlm, ALY
27} Alorar Alkzzel oulzl A A#E wi=(en cas de doute) ZH] Aol Al
t] o]¢jo] = on R Ao shr}, uwpeba kb oA v R}A ko] A

Aol Aokl AuHel AN AH} FA wAFLY ANAHo] 48w

ks AHH A28 A1HS A2F e EF A Z3(les Clauses abusives)ol]

%
u19) AFiabel 2Hl A Apole] Alokol A Juu] Aol A

AT AS T Ae 3
E 71A " of| Al et -t d (déséquilibre si

2D pEEE e B3R o] Hrh200 ojed YHE == TRl et
o & A5 A th.20D

Ex Aol oFde e ZEts AN fAlE [AHoE BT
Y 3] (commission des clauses abusives)gt 4 7]fo] ddsti, EFAHZIES

ARERE A1l Al 30007 =, 7Idel tidted= 15000 = olste] FFE ==

)
st 4= 9Jrp202) el 2xA o2 ALY (conseil dEtat)e] HWHS =3 s <o

consommateurs doivent étre présentées et rédigées de facon claire et compréhensible. Elles
s'interprétent en cas de doute dans le sens le plus favorable au consommateur(AF #}ell 2] sk
of AtE Az WEsAL o3| F F dojof gk kel ool e ABfde &HA
NA frelskAl s)A & o oF ght}).

199) &Ml AL212-1% Dans les contrats conclus entre professionnels et consommateurs, sont
abusives les clauses qui ont pour objet ou pour effet de créer, au détriment du consommate
ur, un déséquilibre significatif entre les droits et obligations des parties au contrat.

200) HFEE, o =i, 2469,

201) AW AL212-2Z2 % AP AEeE HIAFIARTES] Aokl & A|L212-127F A 8HS HAISSATh

202) M AL241-2%; o]o] )3k A= Stéphane Piedeliévre, La loi du 17 mars 2014 relative
a la consommation, La semaine juridique Entreprise et affaires N°14, 2014, p.35.
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2 obrh zvWel Wi e AL AW T WAR Lo Ao
Wed BT olRe wdd gopa

3. EU

1 A

EUS 2 dEHom FRAGdEFd ofd At 843 sol AA
3t & (Regulation), A % (Directive) S22 FAHCE EUY 1HS 3 L9
TUHE G 4 HEHu204) weld EU A HL Fdaoe] 1 &S wkgs)
of TS AAsES a3 ool gk qrAIRtS AR A 53
£ EUQ 79 Zolwy] of@dxntk 1993d A ‘2n|apA el o] EFA
Z3oll B3 A (o]st ‘BEAFEFAF olet ) 205)0] An|RpA ofel A oFte]
WE&EA 7e s Tt vk HZo= EUZ Adsts Ao ddS 9

A4 aulAe] olele mEsE o] SR Bastths AN HEgo

Aol AWHAY. Uk BFFxRAe] BE xgo] AR
88 Ao ofUeld, BEAXFNLE 1 AAe FHL FAHIL Arhs)
2

o okykol ofFk Aol 3o AMAE HFshy] 99 EUARS 3] =%

203) ol¥E, dd AWAE e} anjAAGY, , HED, 2013, 148-150W; dlE £, Cour de
Cassation, Chambre civile 1, du 16 juillet 1987, 84-17.731; Cour de Cassation, Chambre civile
1, du 14 mai 1991, 89-20.999 =

204) Flaminio Costa v. ENEL (1964) Case 6/64.

205) Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts.

206) AAA - olFF, “EUS Au| Ao #ek A7, sk AlAT Y, 2007, 149,

207) Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011
on consumer rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the
European Parliament and of the Council and repealing Council Directive 85/577/EEC and
Directive 97/7/EC of the European Parliament and of the Council(ZB] A 2] #] % & W& 2 n)
of e AR} AAAY #Bd QWL AHow EHs;, BFIEAYA Lo v
W oge w3 w4 AV R FESh.

208) AEFY, “FUAHED) LHAAAAD] ANH FAWE-SAe|A g =oE FPoz

Mt A2A A2E, AAdsta yatad A, 2014, 59.

)



oo muARNARE $AAH 0w nestelol @

s FHAMNEY] FdstE HERE EUS AYS Wwol &4 JHolA #9
UAPE O] FE7IEshe vhdske] MEe] gz AQke A o2 DCFR(Principles,
Definitions and Model Rules of European Private Law : Draft Common Frame
of Reference)o] UT}2100 DCFRS AHHANY G oo gt AdFE 7|22 F 104
o® FAEo de=d, A28 (Book M) A8 A1delA Alke] Aol s}

o, 9% Aol BEAY zao] Bate] FA3T 9tk DCFRS 71 24417}
MEol ¥ Aol Hx Eale] WA pEHo] gl dol @Aw AAHA

W20 EUS Pl nAE 982 $AE 4 gloms, B we DCFRe)

o} A %2 AH] ZF(consumer) 2} A AH(seller or supplier) AFo]e] A oF
o wt ALHETh212) H: EU HuH Y A A2 A (European Court of Justice)
19] ARBUAAL S AR HEAS}L 49 HEAH A

<
ke AHAAGoR Buste] RFAEFAAS H§T + Jvhm BAFHE B

>~
>,
S
K
=
~
>,
o

avlael WS WEWA 2] B /12 AAtT ek
Al AA AR A5EE 20t A FOIA B ke Adste A, A
A7 2l AFE Aue] WS FABG AAAE BEIL A 29

T8 EA(main characteristics)' ¥ AA| o=, AFFAFe] Al (identity), 7l ¢F<]

209) 359, “FHAFEUAA vzl g
o BAAAI 5o FAWe FAow ", W
2015, 23794,

210) Christian von Bar - Eric Clive - Hans Schulte-Nolke (eds.), Principles, Definitions and
Model Rules of European Private Law, Draft Common Frame of Reference(DCFR), Outline
Edition, European Law Publisher, 2009, Introduction paras.6-8. DCFR-2 2008 < A] L oF%
(Interim Outline Edition)2.2 W3x¥ 5 1Wd 24 DCFR £ ¢F#H(Outline Edition)¥ 34 %
F40] Hrtd @A #(Full Edition)o] & 1Fs lth

211) Carsten Herresthal, Consumer Law in the DCFR, The Common Frame of Reference: A
View from Law & Economics, European Law Publishers, 2009, p.165.

212) B3 4xgAH Alx Fzx.

213) Case C 537/13, Birute Siba v. Artinas Devenas [2015], para.23.

AR wgAdSs A BE AT fEa
=3, A497, AHEUStn HEA 1Y,
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olg) T #I ARE ‘Yulslta o]a|e 4 9l=(clear and comprehensible) %
Mog LujARtol A AlFstejof k. gk Alke] WEow Hol W

(apparent) X = A& oyl Q2 AexzsE AW A7F AAHY AL HAS

WiwetAl @ Aleks AAsks Aol oMol ApdRte] A H ool st
AT ATE A1l o) AgA= A6z oF-E AW SR (on paper) ©]

o

Ysolof Tk, o= At wiske] wAA FuATIRY 27
HEeta g Aotk AIAZL AFSE AR At 971 4Q3degible)

Hol(plain)at™ o]} & = Sl+=(intelligible) AoJ= 2 = ojof gt
3) s A-sA

EA2FAR ASxzE Al o3 njRpAlckl Ok M vIES AT
o215 A2 2H| ARl Al M ez A ool Aok Aol Aok 2L ol
skl ol & 4= gl &olE AREshe] Aol drhs Aotk AW Aldx
Ao ool ool glow, LnAtel Al 7hE frel e s o] fddrke Aol

Faz DCFR A28 (Book M) A8F A2 Alofa4e] AnbA<l 7|+=&
Atdnt Fdo 14 T A EAS} #hT 2F2 N.-810228 & F AUe
o, A1 AEH o FAHA e 2o el Adx A AR A =
oA, A2FL o Fapxte] fUF JFor AHH =
B 1 DEE 7R FARANA =olstAl sl steiol drhs Aotk o] ¢ g
aAfE e ARt e AR i dHa e G4 EUS qrHelA #

ol ¥ 7] o] =T} 216)

(4) =& 474

214) 7o) AMAR7E oln] ARGAES] AlYS &A= A S-olth

215) EFAZE A3 A5z AlE 2 A2% In the case of contracts where all or certain terms
offered to the consumer are in writing, these terms must always be drafted in plain,
intelligible language. Where there is doubt about the meaning of a term, the interpretation
most favourable to the consumer shall prevail.

216) A#AA AN AHS 5US Ade FaHA A LA AA Frha Frh(HAS, 4o =

(2011), 182-1839).

A
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FARAES] @ ek oo QlojAl  Am[xEe] o]Qd A g
imbalance)& °F7lste= A$, °l&

=]
=
248 7F A ¥ (standard contract)e] W83 7o)

(7
BV
of!
@
Qg
B
jang]
O
&)
=)
=4

A wany 23hxgAPe TAHCR WEAmedd BIFETow
3]

B % 1749 QAEFE Fol AR RYARANE AdAoR Y

g e TAHoR dAse] NEHonA, B lGE Ade FHHe
2 A8 ARV 3 guE g2 odE Futel 9 FFAM FIH
Al F)Ee vlaaer

EFAZIAH A4z AT ETHALE =

g

e W wEd aaw AE ®

O

217) B3 2FAZ A3xz(o]o] gigk A9 A - o]FF, &9 =i, 64-661H Fx).

218) ¥ A XA A3% #|18 A contractual term which has not been individually negotiated
shall be regarded as unfair if, contrary to the requirement of good faith, it causes a
significant imbalance in the parties’ rights and obligations arising under the contract, to the
detriment of the consumer.

219) E¥AHAZIAH A3x A28 A term shall always be regarded as not individually
negotiated where it has been drafted in advance and the consumer has therefore not been
able to influence the substance of the term, particularly in the context of a pre-formulated
standard contract. The fact that certain aspects of a term or one specific term have been
individually negotiated shall not exclude the application of this Article to the rest of a
contract if an overall assessment of the contract indicates that it is nevertheless a
pre—-formulated standard contract.

220) ¥Rz A A dxgel] e AAl= AGH - olE S, oo =&, 65-67H FHx

221) Stephen Weatherill, EU Consumer Law and Policy, 2nd ed., Elgar European Law, 2013,
p.145.
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= B 2~¢] A2 (the nature of the goods or services), A%k ZAd] o224 =
A o] AlA(all the circumstances attending the conclusion of the contract), “L
Aeke]l g x&doly 1 Aleke] HAZE @ v A%k (all the other terms of

1= RhcvA

the contract or of another contract on which it is dependent)S T4t} &3

FA AdE A2 Wk BEAAY o BAE AoF xo] Aote] A

THA o] S AR Bl o5 BFAGHo R FAI A U} o]l
17744 32 ‘grey list'el sl@dste] WA el Fe] 7hseice) ohnk
DCFR2 ZH|AA Foll vk gH | Zlo] ol B g A IM.-9:403%00 A A I1.-9:405%
7HA 9] S Fo] Ak fPHEE BEIAAY A vEE @ sta
oo w2 W, B2CA k& An|Ate] Eolo], C2CAH k202 Frwe] Eo]¢], B2B

Alek2n e Meet gkdjo] By Ao g vjFow ")

iV

H2& HoldA =72l ¢

IE
il

1. 9=

(1) M4

G WA Aol B3 dE Mol FAHE UM 29 LnA Boo deAs

222) Case C 96/14, Jean-Claude Van Hove v. CNP Assurances SA [2015], paras31-32.

223) B2C(Business to Consumer) Al %2 71do] &% 2 AH[2E 2R A AH AFst= W&
o Ak gt}

224) Christian von Bar - Eric Clive - Hans Schulte-Nolke (eds.), Principles, Definitions and
Model Rules of European Private Law: Draft Common Frame of Reference(DCFR), Full
Edition, Oxford University Press, 2010, Art. II. - 9:410, Comments A.

225) Christian von Bar - Eric Clive - Hans Schulte-Nolke (eds.), €19 A, Art. II.-9:410,
Comments B.

226) C2C(Consumer to Consumer)A 9F2 AH[2}F bl A A EH = S5 2 Ad]2 Ao &3k Ak
S @3t

227) B2B(Business to Business)Al 22 7143 719 1 = 719 U4 o]
Au| 22 Al Foll e AlkS wEr),

A BE o

u
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=, AAAeRE NEHA SEyel &2
th229) ol A ofpe] iAol wEstel dEA HELS 197799 S8 A oF
Z3}o] 3 WM& (Unfair Contract Terms Act 1977, o8t ‘UCTA 1977’¢)&} 3%
that 1999 o] AH|ApA|eko| M o] B xz3e] ¥ - Z (Unfair Terms in
Consumer Contracts Regulations 1999, ©]3} ‘UTCCR 1999’2} 3skth)o] <t} o
ol v Bd WES EUS dAWARS vbgsto] FrolsiAl A4 g Aol
71E HELE WEStE BT WA o] WASHA HUthB0 o] ep e Attt
A d=el v AE HES JHH] dig s A4 He] 20159 10€ 1
ARE AuAE g W (Consumer Rights Act 2015)0] Al &% ¢ith23D wpeta 2015
W10 1Y o] Fdd AAR Au[AA ke distel = v aAtEE Holehe Tl
HE o &S WA HATE2R v tE ey A2F= LA okl A o] B3
of date] qr&steE T FdarAel #e W&S vt EFetal ATk o
1 H 2 Gl EU gEECl sk wRIFRTE o o
2ke] Ao wep234) G anjA B HEe A8dx ¥EU A4 Ao
of %+ o

oflt

g0 24 BY WES AYSHE

O
HE o

O

EN
ot

s
i)

(2) HAYEA

23ANEA B AEWA UCTA 19770] AFE7] o dol, ogke] &%
Al dd GTe] e FE AYFAZ FHOL o] T AT $H ko]

228) Pearson (S) & Son Ltd v. Dublin Corporation [1907] AC 351 FZ(A}71Z¢l AHLe HAx
dlo] AL xR ge=rteE Fo|th).

229) d=ro] MEAR vz #-H HE #

230) ol¥E, f19 F, 196-1974.

231) o] 23], “Aau|A7|EHe VEHoZA A AW TAuAZAATF, A46¥ A%,
=¥ 2k, 2015, 2109,

232) Ewan Mckendrick, Contract law: text, cases, and materials, 7th ed., Oxford University
Press, 2016, p.459; Jack Beatson - Andrew Burrows - John Cartwright, 2F¢] 2 p.186.

233) Ewan Mckendrick, €19 2, p.460.

234) AT 97 LTHYL Id=9 EU 25 At ARV AAE & & Aol ofy 239
E Al Jloo}ﬂr"’ dAstA =, BHE7 ool ddaste], WHdo]l oo diste] Alglsta Ut
(http://www.independent.co.uk/news/uk/politics/brexit-supreme-court-case-hearing -latest-new
s—article-50-lord—neuberger-gina-miller-live-a7456391.html).

235) 714, ‘g A A A7, THIEY, A5d A, olstf At WA T
Z~, 2000, 287,

@

FAE olW =, kel A, 194-195.
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=
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(L,

rr

a3k, Aol gle 45l
WE EE X E FAC EFE o e Aok 23] #ete] AFGAE §E
Hom FAT Afent 2AS AGHgor AYA AT vyt 283 FA
= HAHORER Jheetar2n Aok £3e] o] Al Wil thste] FelA A
(reasonable notice)7} AN=S AASH7] sl = Ak 23S woll & Holx

st A 22 583 o] IR ths) FA o] whu v = AlAE

ol Aol Hojm ZAlof| da| ] of st} 239)

(3) 3

ofgtel] ol@ Aotel the dTel AAEAE AWML Fole] ARE AA
2} Folo] YA wel o] Fo Itk UTCCR 1999 A|7x A2@d2 ol Wwo=

Trgskal vk =l

A= AR Bolel dF I Fste]  AA A (strict
interpretation) 2] 13 %=

oulE Fogith, dAMNA Y Y-S L] AA kol L
oFgte] ofgt Ak A YEPE WA
ool 7leS aEsle] AY

Aokl sl #a APAE wAGE AL ofebn 2

A oNe e AR o, add syl

UCTA 19772 WA xS FAHoE EFAHIL 23S FA Y. o oFto

T 2HAEA AYE dubAfell = A&drh242) trk UCTA

236) White v. Blackmore [1972] 2 QB 651.

237) Olley v. Marlborough Court Hotel Ltd [1949] 1 KB 532.

238) Interfoto Picture Library Ltd v. Stiletto Visual Programmes Ltd [1989] QB 433.
239) Thornton v. Shoe Lane Parking Ltd [1971] 2 QB 163.

240) Houghton v. Trafalgar Insurance [1954] 1 QB 247(‘Z 2}’ (load)E Z¥}3&to] 3 o A3k
£3E AAstE o 2Fo] LAE ARFAIA, Al (people) A Al (load)oll 2 A ey

A B AT,

241) AH S, ko] =1(2011), 1834.

242) UCTA 1977 #A3% #113% This section applies as between contracting parties where one of
them deals as consumer or on the other's written standard terms of business.
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ot E3Asitta o dE s A 23 AE A vk UCTA 1977
(reasonableness test)ell ¢]&to] AokdAbate] Aot o F7F FAH st

A FFEHA ERHEASAE BT v kel el oetd JiE A AL

%
ACh
ox,
)
MN
of

4L 2 5 oglol TAH BPye] PPt AWE 22T 5 AAw ¥
PR Paw F Yk

UTCCR 1999%= oFzko] o & 7loke wabat an|abAeke] Aol 285
W 245 A ejAdde] Aol wt AALE 9] Aol o] Feol diE Fid &
T+ ¥ (significant imbalance)s =387 e Uwka 7|Fo 2 A5t Qv
A7F okt A7 # A (the Office of
Fair Trading)s A= 3 P42 FAo 25 )€t} 246

a9 UCTA 19773 UTCCR 1999¢ A2 4 3@Ald A& Aol ofyoA,
W& g8o] FET A% ot FAF] A7 HJAEAD Jar o]9f T

vAAe e wEon Bael g6 oF oo dadtiy A4Ew

off
r1r
oxi

e BEgAEAY P oz Ay

off

AR AEE Y 7|2 A o2 UTCCR 1999914 Asta = BEFAZTo] A3
Aols aE FA S Quh249 3 sujAEEHS "2 Al 207 %
go] ‘grey listE FaL glow 250 B
AH-8a AW ¥ (injunction)S A AT & JEE o HAL Lv|AdH A71x
of whel FARAE Aok 23 FAF Al et vHEA oby gk Aol a4

7 2

A T OFE kD Qe w e ¥ ol

243) ol=4d, &9 A, 4049,

244) Jack Beatson - Andrew Burrows - John Cartwright, ¢ # p.218.

245) UTCCR 1999 Al4% A1 These Regulations apply in relation to unfair terms in contracts
concluded between a seller or a supplier and a consumer.

246) oW <=, ke A 200-2044.

247) ol&4, Ted=tAFH, | Al 2003, 165-166M.

248) v A AR[RpA ok A o] BEF A dg A As BE &9, tXE Rz
7 Tl #dE gdsty Zstde PEE G

249) v AE e A62% A43 A term is unfair if, contrary to the requirement of good faith,
it causes a significant imbalance in the parties’ rights and obligations under the contract to
the detriment of the consumer.

250) o] A 7EA o == UTCCR 19999 A4S Aeld Aoz, Anjadeyol Ba4d A
2 Be At 239 diAdES B, AR AdS FAAA AdstAY miAstE 23
AA7E & ol glol Ak LH*"LO WA NEE sz 23, FEstA 299 9
2 eyshe 29, owA FAYYE a7eA 2 zvRels Artete =%
ATH(ololl #HeF FAl= o] 23], kol =i, 2199
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3 AHos s AL ohA, olgh go| Holm AmzpAk Al BEA
2&gS A o], Tl UCTA 19777 UTCCR 1999¢] 289l ¢Jste] A7]

9 mege AAdGE Hol el 4 PohE wa ek

(1) A4

msrofl o] Aokl e AR Gty wpHsbx R Hdo] W okt
Aok xgro] FE Ao AFHT= o2 F gt F4AS tHEAFH AlFy
A5 ol Fg el P F UMW A (Uniform Commercial Code, ©]3}

TCCeF gpell A=A, B4 75282 gloy Fap4Ql oz o

HeolEWE gL el A= ofdhA oF3t gadste] dE 2l AHS F4staL 3l
oh2od) mEgel A o] ofdtel] ek M EARE AEA Bol U 20 A
7]t (Reasonable Expectations)®] €12, HeF =2 9426 Fo] glom, &¥4
BeAze W dste] AdA-AAHom HEHE HEHA

(Unconscionability) ] W27} $lt}.257)

(2) A=A

251) ZwnjA-E e A71% A28 The court must consider whether the term is fair even if none
of the parties to the proceedings has raised that issue or indicated that it intends to raise it.

252) o] &3], oo =1, 2184.

253) o<, <ol A 42%; AFF, “miadAEG vFAAd 1l ", TdHAT, A7
A2, =719 ehs], 2013, 95w,

254) @714, “wla FEarAIRel] ek Axt, THE=R ) A6d Als, ojstoiAietu HEkdAT
4, 2001, 31194.

255) A2z B ~Ho]EWE A]206% In choosing among the reasonable meanings of a promise or
agreement or a term thereof, that meaning is generally preferred which operates against the
party who supplies the words or from whom a writing otherwise proceeds.

256) A2z} g HoEWE A|211% A28 Such a writing is interpreted wherever reasonable as
treating alike all those similarly situated, without regard to their knowledge or
understanding of the standard terms of the writing.

257) ola ik, ¢ko] A 35-40W; FAA - S, ko] =, 1094,
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ABSTRACT

A Study on the Theory of Customer Protection concerning
Act on the Regulation of Terms and Conditions

- Several Problems and Improved Solutions -

Lee, Seon Hyoung
Department of Law
Graduate school

Jeju National University

Supervised by professor Dr. Kim, Sung Wook and Dr. Han, Sam In

Trading of modern society is becoming highly diversified and large-scale.
In most cases, Individuals and a company use contractual terms and
conditions that the company pre-composed. But For that reason, Usually
Pre-made contractual terms and conditions work to company’s advantage. On
the other hand Most customers don’t know about the meaning of contractual
terms and conditions and Even if they knew it and the terms are against
customers. They don't have any chance to change Pre-made contractual
terms and conditions. As such, In the trading field of governing by terms and
conditions, Providers have much freedom of command. It limits the freedom
of contract decisions to customers who are in passive position. Customers
forced to sign by the terms and conditions have only the freedom of contract.
So, In the formation of contracts by the terms and conditions, Liberty of
contract should be restricted and require a modification.

For the customers protection, It is a global trend that We should emphasis
fairness in the contract contents by regulating the terms and conditions. For

this reason in Korea, We legislate "Act on the Regulation of Terms and
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Conditions ; . The opponent of business operator is expressed as a ‘Customer’
by the law. The ‘Customer’ means not only the final buyer but also the
financially challenged like the petty merchant or Subcontractors who can’'t say
no to pre-made contract. Controls of Content of The Terms are an important
tool to protect the weak and to guarantee the fairness of the transaction.

But Unlike the legislative purpose, There are too many provisions that are
vague and abstract in "Act on the Regulation of Terms and Conditions | .
There were many cases that could not reach a conclusion for protecting
customers in the court’s decisions. At these points, I tried to find ways of
resolving by studying the basic legal principles, foreign similar laws and
theoretical reviews. Especially I review in The transfer control, interpretation
control and unfairness control. I will make a De Jege ferenda offer.

Remarked as above, The thesis includes interpretations and de /ege féerenda
that compensate the defect of the law. A summary of major matters is as
following. First of all, I sum up the thesis about interpretations.

First, The terms and conditions on "Act on the Regulation of Terms and
Conditions; are every details in which the providers prepares matters to be
the contents of the contract in order to conclude the contract with the
customer. If we define the concept of the terms and conditions strictly, the
customer will not be protected by the law. On the contrary, Individual
agreements function to reduce the concept of the contract, so the judgment of
the requirements of individual agreements and the burden of proof must be
made with caution.

Second, for Terms and Conditions to become a content of contract, it is
necessary that the parties should agree on the employment of them. In
addition, the providers’ obligation to make Terms and Conditions is not
declaratory, but inducing the contractor to create a fair contract. The
important objects of the Liability for explanation are content of payment,

exemption of providers, contents about responsibility of customer.
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Third, The regulation of terms and conditions could be limitted or excluded
because of Some special laws like labor law. But If Provisions of each law
were not contradictory, inconsistent, We have to make a application of "Act
on the Regulation of Terms and Conditions; for protection of customers.

Fourth, In the interpretation and control provisions, The Principle of good
faith should be more strengthened as compared with general civil law’s
principle. The objective interpretation principle does not take into
consideration the individual circumstances of the customer, which is
insufficient to protect the customer. Therefore, In the interpretation control it
should be complemented by ‘Contra Proferentemn.

Fifth, The provisions of Article 6 Clause 1 and Clause 2 of TAct on the
Regulation of Terms and Conditions; need to be improved systematically. In
addition, the criteria and standards for the control of unfairness, as regulated
by the Law, are not clear. On the other hand, the general effect of the use of
unfair terms and conditions is not enough to protect customers.

Sixth, The penalty for breach of contract under Article 8 of the Law
includes the punishment, which can not be reduced nor maintained effect by
the court. The prohibition of filing an unfair suit, as stipulated in Article 14
of the Law, should be considered to include an unfair arbitration agreement.
In addition, the provision of transferring -certification responsibility to the
customers is severely unfair.

Seventh, In cases where unfairness control is not directly involved in the
individual control, it should be subject to general control because the
judgment of unfairness is presumed to be reserved. If the terms of the
contract are not included in the contract nor unfair, the contract may be
determined by applying voluntary law to the invalidated parts. Restriktive
Interpretation for maintaining effect should be seen as a means of controlling
content for customer protection. On the other hand, Administrative control and

judicial control differ from each other in terms of unfairness judging by their
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structural differences and characteristics. It is necessary to complement each
other to guarantee the predictability of customers.

To the next, I sum up the thesis about De lege féerenda.

First, It is necessary to delete the phrase ‘certain form’, which is defined
as the conceptual element of Article 2, Paragraph 1 of the Law, and to
establish the requirement ‘for multiple contracts’. Article 4 of the Law
stipulates ‘individual negotiation’ as a requirement of individual agreement,
and it 1s desirable that the providers prove whether there has been
substantial negotiation of the individual agreement.

Second, It is necessary to illustrate each case in details like ‘Contents of
payment’, ‘Exemption from responsibility of providers, ‘Addition the
customer’s responsibility’ in Article 3, Paragraph 3 of the Law. However, it is
preferable to delete provisory clause in Article 3, Paragraph 3 of the Law
because it i1s not familiar with the customer protection idea. It is also
necessary to revise Article 3, Paragraph 4 of the Law, which stipulates the
effect of transfer control, even in the event of breach of the duty of writing.

Third, In Article 30, Paragraph 1 of the Law, We shall delete the Labor
Standards Act as unapplied law. In Paragraph 2 of the Law, "Act on the
Regulation of Terms and Conditions; is fixed as Special Priority Act. If
applying other laws is favorable to the customer, It is desirable to protect
customers in an overlapping manner.

Fourth, We shall revise Article 5, Paragraph 1, thereinafter of the Law as
“not to be interpreted as disadvantaged by customer”’, We reflects the original
meaning of the principle of unified interpretation and compensate the defect of
objective interpretation principle.

Fifth, Article 6, Paragraph 1 of the Law shall be revised as “A provision
that has lost its fairness is invalid in violation of the principle of good faith”.
In Article 6, Paragraph 2, Subparagraph 2 of the Law, We shall take into

consideration ‘the purpose of the contract’ and ‘the contents of the contract’
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as the criterion for the control of unfairness, We need to specify the object.
On the other hand, the provision of punitive damages to providers who use
unfair terms can also help protect customers.

Sixth, Article 14 of the Law requires that the provision explicitly amend to
include an unfair arbitration agreement and It is regarded as not valid that
unfair terms and conditions shift responsibility on the burden of proof to the
customer. Consideration should also be given to establishing exclusive
jurisdiction rules based on the customer’s address for disputes arising out of
contractual agreements.

Seventh, the unfair terms and conditions stipulated in Article 17 of the Law
shall be amended as ‘unfair terms and conditions that may fall under the
provisions of Articles 6 to 14" and It is desirable to clarify the screening
criteria for the unfairness of administrative control.

In this way, this thesis develops the detailed interpretation theory and the
legislative theory through comparative legal research and precedent analysis
focusing on some problems which are not in the protection of the customer
under the current Law. However, the terms of the contracts in international
trade custom and the procedural issues of administrative control were not
discussed, Some of De Jlege férenda introduced in this thesis focuses on the
provision of legislation as individual legislation in terms of customer
protection. In the future, I hope that a comprehensive discussion of the reality
of international transactions and the general principles of the private law will
be reflected in the revision process of the Law and the absorption and

integration of the Law into the civil law.

Key Words: Act on the Regulation of Terms and Conditions, Customer
Protection, Transfer control, Liability for explanation, Contra Proferentem,

Punitive damages
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