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A= | FH | 8¥Fol | BdEe] | 5F | PEFEl | AEF | BAWS T 7

o0 | = 16,075 4311 1,547 B B 901 22,334

(&) | (7040) | (1883) (6.77) (395) (100)
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1. 8 W&

(1) Jsfstd Bz

s Aye dudd SuioldA SAe gyow BAT A, Fa,
1, A, o - w9, Bede - vE 22, 2o - AAA0 A%E 2 42,
WEY, Aol sy, AREATS o] ge ST Y gu So olate] A - A4
2 EE ALY gElE kst AR A AnhHAZE A15).339) 7] E
st elg SHARYel WA PS AR Gl wikel, ZhejA ¥ A
o] weAad 5 Aol obdd Agd st ayoel HguA ol &
dAre 93] 7tellg S HoAE 5 PJAAEEAY W o) Esinds A
T8 Subel glrkis wlgo] Al7¥ o] ghrhso)

MAAHANA= oldst ZTAE A3ty flslA stuF=e HE gujsto] ‘3HAY
S gidoz’ A 92 Fgste] ut HAd Fol 9 TEE AYs
339) 2010¥ % S ZH ) AAX L3 oM Aod Fdd sdwEzH F3d A gS o

s BAl 2=
%3 e A%%) - A e -
g3l 305(3.9%) 460(85.5%) 76(14.5%) 536(2.68%)
25 5,119(65.4%) 8,862(70.0%) 3,788(30.0%) | 12,650(63.4%)
A 7(0.1%) 9(60.0) 6(40.0%) 15(0.07%)
Hat 177(2.3%) 257(55.0%) 210(45.0%) 467(2.34%)
oFH /<l 21(0.3) 14(35.0%) 26(65.0%) 40(0.2%)
EEE - 104(1.3%) 178(64.9%) 96(35.1%) 274(1.23%)
&z 15(0.2) 17(89.4%) 2(10.6%) 19(0.09%)
Fe 9 A3 148(1.9%) 288(89.4%) 34(10.6%) 322(1.61%)
=g 206(2.6%) 561(56.09) 440(44.0%) 1,001(5.01%)
AREAGAN] Se/EY 39(0.5%) 66(64.7%) 36(35.3%) 102(0.5%)
FE2F 1,367(17.4) 2,148(63.1%) 1,256(36.9%) 3,404(17.0%)
7] e} 315(4.0) 880(78.6%) 239(21.4%) 1,119(5.6%)
Rl 7,823(100%) 13,740 6,209(31.2%) | 19,949(100%)

IR wEHEIER T3 2A A AEAE, , 2012, 7)

340) 79H - 1A, Ay duzy ARHA] FAH L A THugdy, ATA A, It
WSty 2012, 12, 384; 937, “guZzdi g g Ay HE" "AdRIAT, AlSE,
34 83| 2010. 12, 94~95H.
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S SFar A A% 71a SA(E) | el SHA(E)
= 151 325 273
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Al 5,605 14,605 11,708
= 231 657 294
20104 % 5,376 14,179 10,363
al 2,216 5113 3,091
Al 7,823 19,949 13,748

(A= - wsHST SR, T YU B AEAR,, 2012, 7)

- 101 -



&}
S|

.

shej o}

o) o
9L Ay

3] 9]

A

o] ¥7] wjio, =7 Ae HFr)HoT 29

o
Z

o

—

88
i

G

A =2
o] T} 345)

o

—_
file)

b, 9

Z 7As

o

go

bl 9

S

1021 o]

2 FAEGMAI3E Al

-
EH.TJL_

i

Tor

A % BEFTL, AR

1
ﬁo
|
o
;OE

)
i

Tor

o

ol

B

e

=K

=0

iia
i

3

).

Al A4z Al

ol oh

Sk A
S}

3)

32 9

34

Ay ste] 7}

WE 2 o]

&}
S|

A 3]
i3

AR A9

s

Joll i

SR

13 )

Sk A
s}

3)

= s

S Aol @

gt

A ofof

0 m ﬂ@m
"W - X
Hir wﬂm« o
= ol v
B iy
o '
A )

~ T [
B .ﬂt ="
! =

.- __O.#., ‘.mvﬂ
‘.m_ll_ — ey
o " o
8 =

L
o0 ,Wb >
T W
— O

T
n.nm = ﬂa

R
A oEr
o -
B =
®ogn 9
%o = oy
5w

mos 0
B M
HH X
oo w®
= X =
N 2
=<
<< A

- ‘LiL u!
) 0
o mWO ﬂ_mﬁ
X HHL o
DN %O
e
53 ] =0

it T}
T~
N oW
RO o
e
CR
TP
- R -

Ab3], 2009. 1, 2139,
A=, 213~21449.

, A=, 10849,

S A5, A=, 3607,

- 102 -



(A14% A43).
AR fl 8= st B

. deldon stmel F& WA BEE sste AFariy AREAY 79
shge] 11FREE adst: Aol AN A 2 ol Heldy 2 2
(A16x A1 A1S), dARI(A16x A1 A2%)
16% A3 A3%), SFFRAAI6% AT A45), 2 o] dastie] nEs 99
of e 26T & 5 gor], of A AAg Aol FA wastolol @
A6 AR, AX9AE Gl golA REEANE 2Fakr] Aol 35
W wEAdA dAE 7188 Holat 5 APF 248 ANES Sn(AI6
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349) ADR(Alternative Dispute Resolution)2 A% Z&3t= A A3
ANAAE, AR EANZLA, AAe] TANEAAE, L2SHAH A
AN EAANAAE 5 vhFstA B dth(ASZ, TADR, , =A%

243t AR FAFAL S FHOR), TEAAT, A6 A235, 2006. 8, 184W; ©]A

At (AT, kAL, 2013, 15~16; S8, THAMRSH AL, , HEAR 2013, 5H; $44 -
urolgl MaAb2SHANA6E), , BFGAL 2011, 78; FH3], TALREHA(A4R), , AR 9, 2011,
17~189; A5& - F+8d, "AREY, , J&AL 2010, 179; AW, “9715+59 ADRY WUF=
& ADRel #3 A7 TEAAT, A20¢ A3F, 2010. 12, 749; A5, Tal&sn 829 g4
HAEAHAAT] 43S 3 A, HFEE 2008. 1. ADRS 1960 th FubiE njroa =97}
A ZrE o] FHd EA8A Zde Z+E ADRAIE7F EA Ao o] &5 1 9= FA ol (Jacqueline M.
Nolan-haley, Alternative Dispute Resolution in a nutshell, West Publishing Co., 1992, p.4; Stephen
B. Goldberg, Frank E.A. Sander, Nancy H Rogers, Dispute Resolution: Negotiation, Mediation, and
Other Process, Little Brown & Co., 1992, pp.6~11).
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%% (mediation) & FAA ZHe] #A] Felo] o2 g A FAH A3}
Al Bol g dof Fgol A stel BAGAAE] BANA &

EohFE AAbolth 0 GuEe o] wAse] stu vlolA] AW AAHA %m G4}

WAL &SI hastel Ag O A% W §3} AZEe] Ak wWn
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&
g 91 Rloll FolAl H60 AL E S ARG dutLSI vued
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GAAES] ARA BEe B FYHA BANEL ER @ 5 doks Aol 9

oD et @Y AN RAAEE R A BAYE NEFT Ak
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A, WA S A9 Aatel FAxAolEE FAMYA HARE 291U 3]

357)
358)

359)

360)

361)

362)

olsd, AAEE, 1799,

s ‘st EE A elel] diste]”, SduwE Yot B iAo w3 WE, A Husti e

7ve, SnEE AAS g nld S A B2 2010, 12, 7, 629; o]gyt, “stuE e waey BTS¢

s ?J%@Z%H W Tusystd T, A2¢ A28, dgtuwsyehs], 2010. 12, 1649,

Mediation is the non-binding intervention by an impartial third party who helps the disputants

negotiate an agreement(Christian BUhring-Uhle, Arbitration and Mediation in International

Business(Second Edition), Kluwer Law International, 2006, p.176; Christopher W. Moore, "The

Mediation Process: Practical Strategies for Resolving Conflict”, 2d. ed. Jossey-Bass Publishers,

1996, p.6.

o]gE, MA=E, 2012. 12, 1424,
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NHY AW £%o] WAE ANV YO YPHE 4 BAEY
o GAAA AFE F e A5l BARGY] FIAI N gPol AT 5
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gol Heiete st 94 e Adsn A gasts So wwe Anz
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¢

363) 22 Al A9 - AA4d, dA=E, 504,

364) ik 2007. 4. 26. 20051424318; ¥ 2007. 6. 15. A 3L 2004tH48775.

365) %A 'mediation’ e F7Fo] HtHto be in the middle)d]l ‘mediates’ol A FalE Ao & F gl%o
FTHAl HAasrTa & 4 v (Ray August, International Business Law(Fourth Edition)-Text,
Cases, and Readings—, Prentice Hall, 2004, p.119).

366) =53], ‘I E5A Apgor & 6—}5’-%9"‘4 BAzA" 12013 st =
2dZH A 2013, 6. 19, 109W; A8 “StuZ 2 o Hal o) o

A vy wEAR,, A
4 Y
e, THEAL, A414, /‘15741 P S }ﬁl 2011. 1, 2261,

g 3 AR A
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S, Faiate] v e el e Ag, RATAARE FuFe]l x3E A, A
o LAHAE A, A8 =ZHAS Aole Fd 7bsAdol stof g A

WA AR o AsA )6
Z 22993 0] A A4t 20099 56057, 201040 78237 08 Ao

Z Tl FrF 1Rl S e dug Az e 130 = A X%

o
]:J

S 5 BEo] xS AH U PHo) YoNE gAow AL @A W

BAb - 9Ab Bol fEHEY a5 GREAY %A oRst RERF ®u of

Yeh, AL A fder duEes A A9 sheAo]l =2,

A wAE - B o AMFERFH sREo] dHem A9 ool

WAEE ogle Aoz d4d 2d JheAdel = o9k #Zol AAH 3 9
A

glo] A=A ]2l Al F-erl

Aesta, 49989 J% F ARG AN BARYS SFuwEo)
Ao JyAXNE Abeel Adasy vz FUA PAZGAL) B A

sho] AkaloF & Aol th3m0)

v

Bz golE AEA wo] erHne 2HAge Aelsta)
Mk, Mzel 5o AEstE TAE Bev) gtk o8} tie] 2aFdA ADR
a5 5o UFd FAALEG S8 Sl A B

FoF s}37) E ADRA AW =S )

X
Hoto] 22F FAEY A FAE oo HoEH ADRHAEZE A da

367) A, “SmEY Az Adel FFL WAL 29 AT, AEYUSLUSY WA E

2011, 94~954.
368) wEHes THIAMITAA AEAE, 2012 7.
369) AAHE, AA=E, 809.
370) & HAA: = XJ AARRAR, 11W; A&A, a2 (A4), , A=A 2010, 2161; &

2 StnEy die 93 HAEH EA AR, TadRsdT, Al2E, daadAd QQ
2009. 6, 184™.

371) AT, “HEHEUE A A A ADRY &A3tE e AA7, TFA,  A3253:(2008K ), it
AR A, 2008, 2, 6~74.

372) MEHABAL M= 22T FAES A 4F AGAEE vt-bsty e, gEdoes du 24
2 et Esy EAxA HA3 (Law Student National Representation in Mediation Competition) =
MEASFAY EAZA =i (James B. Boskey Law Student Essay Contest on Dispute Resolution)<
Foste Z2IPS FFsE S
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BAgAsdozA e A7 TA2E2~, A8lE, s+ st 2004, 10, 384,
7 5

375) A, AA=E, ¥, vt F8 4P ADRVIE AFoME ALl et 2AHAFLS 149
~1809 & thefstrh(A Az, AAA, 209; A, AA RN, 45~499).
r

376) WEAHAARE TStnZ o AHEY FHAHFH A, | 2004, 29¥; A2, AAEE,
£ 2019,
377 AEL, AA=E, 720,
378) A, AAAM, 1479,
379) 3afoll= AW stallel AdAd s Aok AMHA slelols AR M Z YRSt FARAL 7He
AL 258 AL FAse Ao|m(HY ATBIE o3, AR efols AiLA I (WAE #1385
shel 254 Fal(Uad A2x2)7F AhAA S A8A, 71279 dALESHAS) |, &8
447 ol3t Fzx). QAR Htol weold EARAYLs s GAA 1He] Feoet FUd &
'S A grEoll 3o Ao A o 2 aEe dAFn JduEd, ‘S
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=43 FY40 wgHel FAM/ITA 4ZAS AAok BrhmD webd w - A

A oolel: AVISA @R FOE AR Qb 29WA a7 AR
lﬂ

4 mEol 9%

A, sLg Aol tiste] Al - B3 A G 91 A3 (Tl eF Sha o A A -
=A9 A3 (Fe) 2 oldsty o] = AAVITE ddsd Bavt Ay AA Y
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Ast ek Aol BAd AR 4§ BeE AR Ge 5 A3 344

Aol FAG AZH BSol date e BAG wAsn vk we
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380) SR A ;™A 1995, 5. 25. 91 TEA FHE.

381) 443, AAA, 824,

382) 20079 N4 Aol e 8B4 g dBoss] SAATAES SdSAABEY. & 2y
B ogbrh ade) ne w4 8 vaAREs da dasta A45W adels) sawy 5 AaA
shel gale Au + ek webd] salade] Egug 2L sdsae] nies F b 242 9
of #gd9 & Ak ol FARLAEI AR 232 AT FAARY B ok s
Aude 98 ARYL math@AD, Biel AP 2dde Falsd 5B, TWRFAIT,
A10d A2%, v PAPE S|, 2008, 12, 384~385H). Fd A|25329]3 A|3&S & Alete] 3} &) 7k

].

o A 5 qee o

ngteh(o] 5@, “ghar dAPH A FEA; w2 o] A (3 d
A13%, S=AdA A 2009. 12, 146%).

383) 2 AA; old, WA “FuZ ol g iAo #3 JES] NFUNE R AT 1824,

384) LA AT 22 W Bo S AFHOE AEFE & Aol =Yy AAYAIZ R At xAE j
Atk Ave Ashere Wi Hen 249d3d AdE FTAL dFaAge 43t 2AE oA
ol it st E Avp & AT AU 2HE A xA 7} HgxAR JIve TRE ¢ 7
A Pt 938t Baro] Avel AExA7F m Tttty AL ds] QNS AFIE Aol T
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Aae 247 Qonw Adsol @b FAE Yok ol Aajstael 4

SAol UE BN AAT A4eA B ASelE ARATE A L W

ojar AHA wjgel: FElstthe Folth3n) IRA AP 2had39), AEE A
5 5% IR 3w

3] 5% A (restorative justice)®] 71€-2 1974 7hvbch = Ehe] 2 (Ontario) 9]
712 (Kitchener) A 9ellA HAd HHE tidoz AFHAG Izt - 7hal =t
s}l 2 2 719 (Victim-Offender Reconciliation Program, VORP)¢] 1978'd w]= <1t]
J =+ (Indiana) L7FE (Elkhart) Aol A7HE WA m= Aoz SAbEof of

300017) el4be] Zagle] AEaa kO AWoAE FHEA AYS A

juy)
=
0%,
)

S

389) WA, AAA, 206%; ol5d, WA “SGmELY L Ao B3
DS, A GmEGg R A BEUE L ANGYY

176'H; gL A} At 223

390) 19 - AAE, AA=E, 469,

391) F#& ?Molﬂ AWt oz Ao Aol Y dFAY T FHsA g o THE vEe
Ataek S g Rt FHAIEEA] &3 o9 flo] HEE S Azt A4S L x| 7t
FAFNAE 19889 ol 2T aoA LA FyIdAF AR, 1989 A Lo} Fof A 9
Z71AF AR, 1990 d diell A S FRinkel 15w F7)dAL AR 2‘314 Zhaj Aol 139 S 4l s)
3 21%E FAAR) oF Fud dFHs iHFJJ E%‘%}Oﬂu}(i*éoﬂ “ojare] staekdAlarl FE W
27 TuSAATY, EQ A206%, IdFaSsREY 2010. 8, 249).

392) AAE, Sy WAE A b= - R uuHAH A, THEgAT, A53A A2%, Faboista
Wkl A 2012, 5, 1029,

393) Ann L., Pappoport, "Restorative Practices”, Delaware Valley Schools Adopt New Discipline
Approach, 2005. 1, p.71.
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S RV e Bolos whE ZIVFE aElstd oy g F 7HA TheA Sl shuE FAske Al
o= ZF3lttxn ols)star vl Jurgen Baumann wa., Alternative Entwurf Wiedergtmachung
(AE-WGM), C. H. BECK - Miinchen, 1992, SA40°IA& ol&lst onle A&A& “AA L} AEH
Hog £AY A& YA"(das Sanktions—und verfahrensrechtlich modifizierte Freiwilligkeitsprinzip)
olgtx xS

395) 5, AALEAE, 111H; The Oxford Handbook of Criminology, 2008, p.444.
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A Study on the Civil Remedies
for Safety—Related Accident in School
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Safety-related accident in school occurs inevitably in unforeseeable
circumstances while children or students are engaged in educational activities. In
addition, even in case matter of responsibility is clear as majority of the persons
directly involved in safety-related accident in school are minor student or
teacher or school authorities, such accident has a characteristic that calling to
account 1s not easy as we usually access the accident from educational
dimension based on the ethical relationship among teacher - student * parents.
Child mortality of our country caused by safety accident is reaching the highest
level among the OECD countries. School violence such as bullies etc., 1s also
increasing steadily and suffered students’ psychological distress and
psychological aftereffect resulted from the aforementioned are also increasing, so
responsibility for protection - supervision of school including teachers is being
emphasized than ever before as many students are considered to be falling into
the extreme thought of suicide.

Evidences show that foreign countries are putting emphasis on school’s duty
of safety consideration. Duty of safety consideration is expressly stipulated in

the civil law in Germany and France and Japan are also establishing the

- 221 -



principle of duty of safety consideration as a precedent. And those countries
access from the aspect of social security considering that safety-related accident
in school under public education system has many aspects similar to industrial
accidents. With respect to the remedies for damage, Germany compensates it as
a liability without fault by introducing legal principles of compensation for
special sacrifice considering that safety-related accident in school occurs
structurally without teacher’s mistake. Germany 1is also providing full
compensation through student accident insurance by enacting School Accident
Compensation Act and applying it to kindergarteners, elementary - middle - high
school and university students.

Keeping in tune with such a global trend, Korea has also enacted and
enforced special laws such as School Safety Accident Compensation Act and
Act on the Countermeasures against School Violence for remedies of
safety-related accident in school. As the School Safety Accident Compensation
Act is heavily weighted in compensation for damages, however, the act neglects
prevention of accidents. unlike the intent of the law having the characteristics of
social security, the law regulates to pay only legal medical care expenses,
disability benefit, personal care benefit and bereaved family’s benefit in the
actual payment of benefits without paying medical expenses for psychiatry or
consolation money, and there are also many problems with laws such as a
concern that compensation for safety-related accident in school may be decided
by compensation council‘s arbitrary decision.

Also, Act on the Countermeasures against School Violence has an advantage
such as advance support for medical expenses from School Safety and Insurance
Federation, but the act also has a problem that victim cannot receive sufficient
compensation for medical expenses as the range of compensation for damage is
limited to the direct damages corresponding to the medical care expenses

stipulated in the law, and remedies for damages are limited as the act does not
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include damages caused by lost income, consolation money, nursing fees,
transportation expenses, property damage, death - disability etc.

As there is a limit in remedies for damages on the special laws concerning
safety-related accident in school, there is no way but to bring a civil action if
victim protests against a decision of deducted salary on the special laws. In
such a case, if the safety-related accident in school falls under the purview of
general tort in the Article 750, supervisor's obligation in the Article 755,
employer’'s obligation in the Article 756 of the Civil Law, it would be able to
make school, the assailant take legal responsibility for the accident.

And if safety-related accident in school pertains to both tort and default on an
obligation, it is able to hold school responsible for both responsibilities based on
the theory of competition of claims. conventionally, the precedent of our country
has made school take legal responsibility for safety-related accident in school by
constructing with the theory of tort. In case of not pertaining to the requisites
for establishment of tort, however, there is no way but to hold school
accountable for contractual liability. In such a case, contract relation shall exist
to construct liability of default on obligation, and whether or not attendance in
school can be considered a contract relation comes into question.

Thus, this thesis looked into whether to consider attendance in school as a
contract of attendance when constructing as default on an obligation in legal
principles of civil remedies for safety-related accident in school. This study
especially looked into the legal principles of contract of attendance and theories
and precedents on teacher’s duty of safety consideration, school founder’s or
managers duty of safety consideration occurring with respect to the contract of
attendance, and considered whether or not it is possible to make school take
contractual liability on the ground of violation of the duty of safety
consideration.

First of all, theories are conflicting with respect to the attendance in school
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and the precedent of our country acknowledges contract relation under private
law only for private schools and there is no specific precedent over
national/public schools, but attendance in school shall be considered a contract of
attendance irrespective of national/public or private schools. And contract of
attendance 1s an untypical contract that lays down educational activities as main
obligation and duty of protection or duty of safety consideration based on the
principles of faith as collateral duties, which shall be considered a special and
new contract that characteristics of public and private laws are mixed.

It is not easy to receive remedies by constructing all safety-related accidents
in school as torts liability law, so a system that makes founder - manager of a
school assume the responsibility for all the accidents in case safety accident
occurs In school is necessary. As school education is an activity on the level of
national welfare that the state, a local government or a commissioned school
foundation shall carry out assuming the responsibility, main agent of school
foundation-management such as state shall take the final liability of
compensation if safety-related accidents occur in school.

In this context, it shall be considered that a contract of attendance is
concluded between school and student with respect to attendance in school by
the theory of interpretation regardless of national/public or private schools, and
school shall take the duty of safety consideration for students and in case
school violates such duty of safety consideration, it shall be interpreted that the
school shall assume the liability of default on obligation.

In foreign countries, there are many cases that the state acknowledges that
the cause of accident occurrence is the government’s responsibility with respect
to safety-related accidents in school and takes responsibility for prevention or
solution of compensation for damages. For such guaranty, it is desirable to
acknowledge the concept of safety-related accident in school widely and make

school founder or manager take the liability of compensation without fault by
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preparing a safeguard with a legal accident insurance by considering school
safety accident similar to the industrial accident.

Understanding school attendance as a contract relation and thinking that school
is liable for considering safety of students’ life - body - health related to their
educational activities, Japan does not regulate such duty of safety consideration
In express terms but is acknowledging the duty by the ordinance of education.

Next, it is required to access safety-related accident in school in a dimension
of social security. In modern society that public education is generalized, many
aspects of safety-related accident in school are similar to industrial accidents, so
there is a perspective that considers safety-related accident in school as a
school disaster. Therefore, it is necessary for the state to treat safety-related
accident in school by assuming the whole responsibility for the accident. As
compensation system of School Safety and Insurance Federation on the Act on
the Compensation for School Safety Accident can be considered an inceptive
stage of such compensation system, it is required to expand such compensation
system more.

Financial indemnification or compensation for victims of safety-related accident
in school is important, but what is more important is to prevent safety
accidence in advance. In that sense, as special laws such as School Safety
Accident Compensation Act or the Act on the Countermeasures against School
Violence regulate to take efforts for prevention of safety-related accident in
school, what such regulation means is considered big and significant.

It is necessary to expand remedies or compensation for damage on the special
laws, but institutional - financial support for prevention of safety-related accident
in school shall be liberal along with the foregoing, and this study leaves it as a

future assignment.

Key words : safety-related accident in school, school violence, contractual

liability, contract of attendance, duty of safety consideration
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