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Abstract

The Doctrine of Restriction on the Right to Indemnity

as for Employer’s Vicarious Liability

Gang, Bong Hyun
Department of Law
Graduate School of

Jeju National University

Under Civil Code, the general principle is dominated by Tort Law principle
of liability with faults that only the loss caused by an illegal - liable act
should be in charge. However, as the industry developed highly, the
companies have been enlarged, the organizational structure specialized, the
techniques developed and divided segmentally and also it accompanies vast
riskiness due to the large-scale machine equipment and production facilities.

A employer utilizes employees and makes a lot of profits by managing
dangerous facilities. In this procedure, the 3rd party loss that employees
inflicted is considered as company’s liability, not the employee’s one and it is

fair for the company to pay for that and useful in light of victim relief.
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However, Korea does not have specific regulation for company’s general
liability so Civil Code Section 756 functions as the ground of the positive law
for the company liability.

Under Civil Code Article 756, an employer or substitute of the employer
who employed or supervised an employee to carry out a project have liability
to compensate damage inflicted by an employee to a third—party and even if
the senior of employee or the supervisor warn a lot but loss occurs, he/she is
not responsible(Section 1, 2 of Article 756), and when an employer or
supervisor paid for the loss, he/she can exercise the right to
indemnity(Section 3).

One of the issues of employers’ liability is whether the right to indemnity
is restricted under certain requirements.

The provision prescribes “can charge” but it does not prescribe the right
to indemnity is restricted to certain extent so it has restricted the employer’s
right to indemnity through the principles and precedents. This dissertation has
intended to provide the ultimate solution to this problem by examine the
doctrine of restriction of the right to indemnity.

This dissertation has examined the general doctrine of employers’ liability
including the requirements for its establishment and then it has reviewed the
principles and precedents about ‘the relation of employment’ and ‘the relation
to performance of duties’ through the examples of legislation and precedents
of main countries. In addition, it has suggested the theory of analysis and
legislation and considering the restriction of employer’'s the right to indemnity
toward employees by comparing and analyzing principles and precedents in
domestic and foreign regulations.

This dissertation has compared and analyzed the restriction of employer’s
the right to indemnity toward employees for principles and precedents in
domestic and foreign regulations and examined the limitation of employer’s

the right to indemnity by considering the Draft of Civil Code Amendment in
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Ministry of Justice(2013).

In the private opinion, employer’s the right to indemnity has been criticized
in that it is not enough to function as prescription of the company’s liability,
so this should be revised close to one’s own liability and liability without
fault. First, as considered in the precedent theory of France, @ In case that
employee’s harmful act occurs while performing tasks or within the limitation
of employee’s duty, an employer is exempted from all the liability. @ In case
that employee’'s harmful act emerges while performing tasks but occurs
beyond the limitation of duty, both employer and employee are liable for the
fault. @ In case that employee’s harmful act occurs but not performing tasks
or beyond the limitation of employee’s duty, only the employee is liable for
the fault not the employer. In short, in case that employee’s harmful act
occurs while performing tasks and the loss is cased by the act within the
limitation of employee’s duty, an employee should be exempted from all the
liability and employer’s the right to indemnity toward employees should be
accepted. Therefore, the section 3 in the Draft of Civil Code Amendment
should be revised to “in case that employee’s harmful act occurs while
performing tasks or within the limitation of employee’s duty, an employer is
exempted from all the liability.”

If the section 3 of this draft “An employee is intentionally or significantly
culpable, the right to indemnity is accepted ,but in case of slight negligence
the employee should be exempted in the relation with a victim as well as an
employer. Thus, among 3 methods prescribing the section 4 in this draft, the
2nd method should be selected. In other words, the section 4 should be
regulated as "In case that an employee is liable for paying for the loss
according to the section 1, an employee without intentional or significant fault
is not liable for the fault.”

On the other hand, considering the intent of employers’ liability law under

the analysis of the Section 3 of Civil Code Article 756, both an employer and
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an employee have untruthful joint liability for the victim’s loss. This implies
that even though the victim chooses either the employer and the employee, he
can claim damages until he is satisfied. Thus, if the victim chooses the
employee and receives compensation for damages, the employe cannot charge
the employer for that. If employers’ liability is understood as the system that
the expansion cost of economic activity is imposed, it may be asked whether
the cost of loss as the employee’s burden is passed on to only the employee.
Naturally, it is common that the victim first charges the independent
employer for damage. Although this problem does not sharply emerge,
remains the interpretative and legislative tasks, namely the converse right to
indemnity, that the cost can be passed on to the employer in some way or
other in return considering the intent of employer’s liability; this would be

left as further study tasks.
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