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Abstract

A Study on the Improvement Proposal of the Lien System

in Real Estate Auction

by Park, Jeong Yong

Department of Law,
Graduate School of Public Administraion
Jeju National Univ.

Directed by Professor Oh, Chang Soo.

Real estate auction has become a required subject for contemporary
investment techniques. The lawcourt auction has two kinds of structure : one is
Compulsory Auction in which a winner of a civil suit requires a forced sale by
schuldtitle and another is Voluntary Auction which is to be completed when the
parties interested finally receives allotment through the execution of mortgages.
In the real estate auction which is proceeded basically through the compulsory
auction or voluntary auction by Civil Execution Act, what annoys the bidder or
purchaser is the Lien system.

Lien system in the lawcourt auction has many loopholes which are frequently
exploited by debtors and interested parties through conspired fake or inflated
lien argument. Such false arguments is nothing but mocking the Judiciary organ
and frequent cases of them will make a harmful tendency to take light of the
law in our society.

Efforts to revise the Lien system have been continued for many years, and,

as of 2013, are reflected in the partial amendment draft of Civil Law of Ministry
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of Justice. The Lien amendment proposal included in the draft is known to be
very innovative and expected to make a substantial change. Still, there remains
many problems to be solved until the new proposal is put into practice.

After the new Civil Execution Act was enforced, the real estate auction
market got new vigor, because it got rid of many problems in the past so that
bidders can use more transparent and fair bidding system. However the Lien
system in the Civil Law was not changed and is upholding real estate lien as a
preceeding right like the statutory real estate security right, making many
problems by precedents that admits anyone insist lien used as a all-powerful
sword.

Yet in practice, a lien that was not found out in the process of on-site
inspection before the auction by bailiff annoy supposed bidders and successful
bidders, popping out unexpectedly after the auction. Under the present Civil
Execution Act, lien regulations which charge the buyer the eviction task, make
room for debtors in collusion with a 3™ party, i.e. construction businessman, to
apply false or inflated lien, or try to bid successfully at a lower price in the
name of a 3™ person, disturbing the auction market.

Moreover, the Lien 1s a right wvalid without any registration, a public
announce system, valid if only it is announced publicly with seizing. Accordingly
it is not applied with the general principle of compulsory registration in the
transfer of a real right, and, strange to say, is protected more strongly than any
registrated real right, due to the regulations of Civil Execution Act which makes
it impossible for a buyer to take over the bidded object without paying the
amount of money the lienholder claims.

Despite the present legal system which definitely defines the principle of
real estate registration, it is awkward to see the monster, lien, due to the
principle of buyer’s task of eviction, substantially endanger buyer’s position and
make the expected bidders reluctant to bid, seriously lowering the bidding price
even of an excellent article. Frequently, lien also infringe prior order creditors’
rights, or make it impossible for the buyer to take over the article by a simple

procedure of Order-to-deliver.
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Examining the Lien system in the real estate auction procedure, one can find
several problems.

One is that there is no obligation for the lienholder to declare the lien for
it" s establishment.

The second is, if it is declared there is no way for the expected bidder to
verify it, because only interested party is allowed to read the lien declaration
due to the inflexible thinking of the court officials. These can be legal
deficiencies.

The third one 1is, there must be a compulsory inspection record about the
lien related facts in the on-the-spot inspection bailiff's and/or appraisal
institution’s inspection report. Lien is only to be declared, and there is no
inspection report of the declaration in any of the local courts. This is not only
the legal deficiencies but is a problem of attitude which lowers the quality of
Korean legal service

This treatise examines the Lien system of current real estate court auction,
and attempting to find out how to solve the problems arising in the practical
auction, reviews the concepts and definitions of the Civil Execution Act,
definitions and procedures of the compulsory execution and other auction
procedures in the Civil Execution Act. It also tries to understand the theory of
Lien system, its nature, effect and requirements for establishment of lien, and

thereafter, examine foreign lien systems, compare them with ours.

On the basis of the above study, this treatise tries to find out problems in
the Lien system and improvement method thereof so that we can find methods
to prevent overuse of lien and harms thereof, find out how to protect genuine

lienholders by reasonable allotment according to their priority.

Lastly it examines the partial amendment draft of Civil Law of Ministry of
Justice which is being announced as the 2013-6 notice of the Ministry of Justice

and point out some problems and suggest solutions thereof.
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