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A Research on Obligatory Information Provision

regarding Consumer Contracts

Jung, Young Jin

Department of Law
Graduatc School

Jeju National University
Directed by

Professor Kim, Sang Chan

This study is based on the thesis that there is an information gap between
businessmen and consumers when consumer contracts take place, and accordingly
businessmen should be held responsible with the obligation of the provision of information
toward consumers, and when a businessman violates the obligation, he or she should be
responsible for every aspect, and this study considers our legal system comparing it with
the legislation cases of major developed nations.

The analyzed subjects in this study are eight domestic laws, including consumer law,
franchise business law, certified mediator law, visit selling law, guardian law, insurance
law, stipulation law, electronic commerce consumer protection law, and installment law.
This study is based on the analyzation and focuses on the characteristics and basis of
the obligation of the provision of information when consumer contracts take place, and
the items regarding the cancellation of the contract when there is a violation of the
obligation and the problem of compensation, and the problems of current legal system are
figured out, and as a means of interpretation of the law, the legal principles are

reorganized and legislation theory is suggested.
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The contents of this study are as follows. Article 1 is the introduction of the objective
of this study and scope and method of this study. article 2, concerns the obligatory
provision of information when consumer contracts take place, the legislation cases of
Germany, France, USA and England, and Japan are figured out, and the comparison
between the cases has been carried out. In article 3, the current domestic system of the
obligatory provision of information when comsumer contracts take place is figured out.
And the main subjects are the meaning and characteristics of consumer contracts,
meaning and legal characteristics of the obligatory provision of information, types of
obligatory provision of information, basis of the obligatory provision of information and
legal effect when there is an obligatory violation. In article 4, the overall problems of
legal theories of the obligatory provision of information when consumer contracts take
place are figured out. In article 5, based on the problems which are suggested in article
4, the legal theories of the obligatory provision of information when comsumer contracts
take place are reorganized, and the legislation theories are suggested. In article 6, as the
conclusion of this study, the interpretation and legislation theories regarding the obligatory
provision of information when comsumer contracts take place are summarized.

The summary of interpretation and legislation theory which is presented in this study
as the reorganization of the legal theory of the obligatory provision of information are as
follows.

First, it's the problem of the composition of theories of the legal characteristics of the
obligatory provision of information. Current academic theories usually point out that when
the provision of information is not designated as the obligation of the contract, the
obligatory provision of information should be regarded as the subordinary obligation of
good faith principle, or as the cautionary obligation of the contract, and that from the
previous steps before the contract, the obligation should be recognized. However, in article
3 of part 19 of consumer law, at the special law regarding individual consumers, the
obligatory provision of information is designated, so the opinion that the obligation is only
the subordinary obligation according to good faith principle is not right. Considering that
the current regulations according to the consumer law have only the effect of

proclamation, according to the types, the obligation can be considered as an obligation or

- Vi -
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subordinary obligation, but when the obligation is designated in the special law regarding
the consumer contracts, the obligation should be considered an obligation, and when the
consumer contracts which are not applied under special law, based on the designation of
the obligation of provision of information, the obligation should be considered an
obligation.

Second, concerning the basis of obligatory provision of information, although there are
consumer law and individual special laws, academic theories pursue the solution to the
violation of the obligation based on fraud theory, misunderstanding theory, and negligence
theory in the contracts, and in this study, to solve that, @O the effect of obligatory
provision of information in consumer law should be reinforced, and @ the obligatory
provision of information in the special laws regarding consumers should be typified, and
the basis of the obligation should be found out in the consumer law or special laws
regarding consumer contracts. In this study, it is pointed out that current consumer law
part 19 article 3 is not obvious in the aspect of legal characteristic, and it can be
condemned as a typical article, so a legislation theory, the obligatory provision of
information in consumer law should be suggested more specifically and obviously. That
i1s, the obligation should not exist as one article as article 19 of ’the obligation of
businessmen’, but should be detached as an individual article, and consumer’s cancellation
of the contract, compensation request right, and other punishment regulations should be
designated all together and specifically.

Third, it is suggested that regarding the elements of the obligation, the elements should
be designated at the part of the obligation of provision of information in consumer law.
In our civil law, there is no regulation regarding the obligation in the consumer contracts,
although the obligation is designated in consumer law, but it has no real power, and
concerning special laws in consumer contracts, the provisions of the obligation are not
specific and typical, so regarding the elements of the obligation, we are depending on
academic theories. In this study, it is argued that the elements or determining criteria
should be suggested not by academic theories, but by making the provisions of the
obligation in the consumer law more specific, and through the interpretation of the law

article.
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Fourth, it 1s argued that the theory regarding legal effect when the obligation is
violated should be reorganized. Regarding the legal effect of the wviolation of the
obligation, in civil law and consumer law, there is no related provision, and in the special
laws which are the subjects of the analyzation in this study, regarding the cancellation of
contracts, several special laws recognize the cancellation right, but regarding
compensation, there is no regulation, so currently, academic theories are organizing the
obligation through misunderstanding and fraud theory regarding cancellation of contracts,
and concerning compensation, they are organizing the obligation through the responsibility
of failing to pay back the debt in article 390, the responsibility of illegal acts in article
7950, or the responsibility of negligence in contracts.

It is argued that as the legislation theory regarding cancellation of contracts, article 19
in the regulation regarding the obligation of provision of information in consumer law
should be revised, and in specific circumstances, the cancellation should be permitted.
And it is argued that like article 45 in visit selling law and article 43 in installment
selling law, the regulation of "The items which do not coincide with the regulation of the
obligation of provision of information do not have any effect if the items make consumers
inferior” should be designated directly.

And it is argued that as the legislation theory regarding compensation, as the violation
effect of the obligation of provision of information of businessmen in consumer law, like
the regulations regarding cancellation of contracts, the regulations regarding compensation
should be designated in the same article. And it is argued that in the regulation of
responsibility of businessmen of part 19 article 5 in consumer law, "Businessmen should
solve or compensate consumers’ complaints or damage caused by defects of items, and
the damage of consumers caused by failing to pay back the debt should be compensated”
is stipulated, and the meaning of the stipulation should be enlarged, and the regualtion of
compensation should be applied to the case of violation of the obligation of provision of
information in the same part article 3. In addition, concerning compensation, contract
responsibility(civil law part 390) or illegal act responsibility(civil law part 750) are used
as element of theories, it is argued that when theories are organized by illegal act

responsibility, consumers must prove the intention or negligence or causal relationship of
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businessmen, and there is no possibility of compensation, so the proving responsibility
should be converted or relieved and consumer right should be protected.

This study tried to systematically reorganize legal theories based on the problems
regarding legal theories which are created by judicial precedents that businessmen have
the obligatory provision of information, and when the violation of the obligation occurs,
businessmen should compensate the damage toward consumers. And in the future, the
regulations regarding the obligation of provision of information in consumer law should be
made more specific, and the regulations should be sufficient to be recognized as the legal
theories regarding the obligation of provision of information, and concerning the contents

and determining criteria of the obligation, it should be made more typical and systematic.
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114) Civ. Ire, 31 janv. 1973, Bull. civ. L37, obs. Hémard; Civ.1re, 23 avril 1985, d.1985].558, note Dion.

_30_

Collection @ jeju



Aok AnAFITE Peate A 1 9

o
Wlgstelep ek awl ol @ Esuld mdelA e

oft
>~
>,
N
N
X
>
>,
ea
o
f
i

AgwA Fahgths 2e dFehe A e Qe 2dd =g sade =

G WY ARG o) Aste] “E4F HuAZYTE Aok o8] wE YA

2H JSAde AEAT Aol A FEA7IaL ek n ol= I WA e Sl

oA AMAT ke @ 9}, dFAAS ATHE A PHas

(2) Aleke] A

G e ol FARTE Aol #BE ARG AuT AT Folm B

A el x] ekvyl gl Ferh Jylste] Alofe] AR dAnta

115) J. Calais-Auloy & F. Steinmetz, op. cit., n’.53.

116) =&k v A|1315% 28k “olof] di-gsle] &4l WAS T3t A WA EE 19 AF-E LEAR
AMEE St oF it

117) Civ. Ire, 25 fév. 1997, D. 1997. com.319, obs. penneau; Civ. 1re, 9 déc. 1997, Bull. civ., 1L356.

118) Akdd oz +A%t Fe 2 s OFIYD AlWARE- 19759 49 169 #A(D. 1976. 514. note A. Chirez,
Rev. trim. de. civ., 1976, p. 139, obs., G. Durry: A&2} rally?] FHA} HE7|A Al Helo] 4EEX]
RETE AMES dEA &d A, @3 ATRIARE 19859 44€ 239 FH(D. 1985, 558, note S, Dion:
aPERY] Az D FefG R wf Rl Al ALY FYE delFA] @3] "ol adETe] Alm s
ZRE HAA L dojA Yot &8 S Ald)S § g dar, Wil AlAAdAR] B AddA] i
gatx] Ze AtblE OFIY AIUARE 197739 109 49 FA(Gaz, Pal, 1, 262 note A, Planquel: Ab7-AH
ANA 71e+E wjujsted], Tl whet wjERle] 719kE wE-EtF oy, 1 79k wdyE AEHE A &
AH)), @BrestthH 9 (Tribunal de grande instance)1974%d 11€ 59 #A(D, 1975. 297, note ], Schmidt: 5%
< AFs7] st §AE e A A diFEEATE 3 oide 28310 A AR Fo] ALEA &
e AM S 4EA g2 AtE) Fol itk oust AeE ARATT §utel] ok &ajjulide] TAT} H
3 & AtgEeltt gy BE7t ARAF T fuks AlAdow s AL AT oot o BATL
B} 2H3 2AEI EAR HAW AHHATE HAE A FHsE A= Aok Lucas de Leyssac. op. cit., n’
3.

_31_

Collection @ jeju



ALY “Ap7] = Aok

S

FaL glehien

S

vzl

A

—_—

IRE=s

9]

A3d Y9

)

o

ol

1o 2

)

= AE wEn

A5 e}

[e)
IT

oFahe] e A7k Gl E A

3

8

-

1

o}

7l

1+

o} 7}

3

8

e =Follgh=

°

olthizy 1 A7

1 (consideration)122)e]] 2]

R4
<

oko

2

=2 T
B9l &

sk

SER

AbEfell T H]

ki3

o] &

-
1

1o e

m}

—_—

o
il

A e o471 Gnd

13

=

F;

Chitty on Contracts, vol. 1, 29th ed. 2004, p.163: Treitel, The Law of Contract, 10th ed. 1999, p.140:

Farnsworth, Contracts, 3d ed. 1999, p.180ff.

124) “gefo] okl A a7 ol ut

[e)

0

A
T

T

a-

ik

44,
HAl dh.

pe]
Al 2008, 30W o]

A = @AM FAAE 7] A

At

=

9]

o

Eo
W, AEAL 2003, 327 ol &k
= 3

NS

3

S

sl Ak 4d olF

S

Aol 9]

=

sl
S

ok

o

1 AIAME- 1977.1.19

gl
-

2 AIZTAME 1974.10.1

gl
-

1 AIZUAME- 1968.11.29

-

el
= A

3 Aol 47

5

Collection @ jeju

(unilateral contract)o]g} &t}

olrt el A
123)j :]
F9lo] <

Enen

122) SRIGUR)oI= GuiA kR Alcke] A5 7tz e =

119) 919) Zak2 34
120) §19) =2 5]
121) 9l9] zaks 34



1154

T Qo dukd oz ol= HA A A< (Precontractual Liability)125) &= 1
F12008 opFolx i k. unk Feshe viel o] Fu Aol A= At S
Ale A o2 Hi= ZAd) (aleatory view of negotiations)”} A ¥istar Q7] uwjiof, o]
2nk AAeFA AP d el AFgelnt AFHa oy 2l =S Farnswort

b olE@ AA%E AQL ol FAROR, OAGmHoRTE B4 F

_—

o] 5 (unjust enrichment resulting from the negotiations), @A nd A Fo o
Fo] A KA % Al (misrepresentation made during the negotiations), @ A 2Fxl 4] 7} A
Zo| o] Fojx EwWdl ok (specific promise made during the negotiation), @41¢]
Aag aAdstAtE ol (agreement to negotiate in good faith)® Ui the, o

A Asg 270 - dEsw rhz

1. 974

Aokl Toeo] of9)d 1ol QoA Aekel vlgol o3

7b a7k AE AN S stEF Ho] s ol &n A %F(unilateral

contrac)®] A5, BeFFRAIL Gokol o) aFH AN FolAG B9 2 2

=
oX
12
N
o2
>
rlr
12
_|>i

of welA wa, Wore] Wekraxe wad W4l

125) Farnsworth, Contracts, p.194ff.
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162) § 552 [Information Negligently Supplied For The Guidance Of Others]
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164) 169 F.2D 634(D.C.).
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