commons

O N § D E E D

@creatwe

ASZAEMN-HS3-MIASA 2.0 Mz
O 2A= OHNHS] =4S M2= ASMH 50 ARSA

o 0 HESS SH, HE, 32, 84, &3 5 253 2 2UsLICH

— f=Rr—T0—]

Ch5d 2= =4S Mdor 2Lk

HEZAEA Aot EHSANE EAIGHADE ELICH

H2d. #5t= 0l A%=S 22l 5

Jd
0
it
=]
om
i
I
B
I3
I
!

o Fots, 0 HEEY HOIS0ILIH=EY 22, 01 AEENH HEE
EFEH LFEHHHOE 2hLICH

o REATZSE Y22 5718 PO 0123 ZAS2 MSEA Falil

HEAEH OHE 0IEAS Ad= A2 HWEN Sotl 325 BA S#sLLL

0lZ1Z DIEHE A= Legal CodeyE Ol 2H 2 SIRLIC

Disclairmer B

Coll

ection



http://creativecommons.org/licenses/by-nc-nd/2.0/kr/legalcode
http://creativecommons.org/licenses/disclaimer-popup?lang=kr

BRI e = o] iy B
of ¥z Wt

A Study on Legal Regulation of

International Short-Term Speculative Fund

PEINRERL K ELE

RS

20064 12



%nFﬁi

GiTREe] BB =

)

XA

XA

XA

XA

BB R e e = o] Ry B
of #3 Wi

R & WO

= BB WM ce R R

20064 12 H

n/ Ln /& 6-]_

oA
i
b

it

0

\
/

il

il

CHIPN PN

20064 12



A Study on Legal Regulation of

International Short-Term Speculative Fund

Kim, Ha Ryong
(Supervised by Professor Dr. Kim, Boo Chan)

A thesis submitted in fulfillment of the requirement for the degree of

Doctor of Law

Department of Law

GRADUATE SCHOOL

CHEJU NATIONAL UNIVERSITY

2006. 12.



T ~ ~ TAIRR PETEE
Kol - PN = 2 nr odp ) GG T B w7 .
e R Mn Wy T2m HMREp@nXITEd gy w2 PFF
duumﬂ.nnef ~ P o T LK X N @ o o B R g
A = ~ o = - — 0 — — T ﬁi 1 Ot oF X JD N T i
THED % o T WS MR T S g AT BND
£ o B o) NoX Co= "
Wﬂ.‘m*l‘olﬂnﬂe n_Al,m_rLﬁWWt} oﬁix_lﬂﬂﬂiﬂldimﬂ ﬂ%lMMmWﬂ
ol - TR X KW oo o T FwTNED
g E P oE g fo I B = T g MEY g s X “ 7 o
x® ST pu @M T L o  Rawhr AW NE Lo
uwﬂﬂr.ﬂrﬂ/rﬂﬂ B o= X R o_eﬂuxo;ao# ﬂoﬂurm; EWM.&H@&
wmeaw X Hese = o T L B R 5T W
B s W D ® o B 0 N o = N of £3 WO —
= 9 % o do T B o o X mmas ™ oo D% o
X o PR 5o, 0 ‘WXOXO7 lo‘m_. o o UL
I ATELQEI&. ﬂﬂei_ﬁ.o% oy _ - e W%
AToTamuLwMﬂu. Nom oo ® o} duiEﬂﬁﬁﬂo SR X F o
) O
ﬂﬁﬁo&ﬂ_d%mﬂﬂﬂﬁﬂ.Ew,m%%mgﬁﬁﬂ%@ EET LT
,UrL ‘._mm._ < H.t 5!91 ﬂhﬂoo LQM ‘_*OI‘CWJH O ﬂ\aﬁ,lr S.L O_E N — Exg
(| o e ol do wH s W = R LG T e T K MH o =
N S T G- o G S« U S .

I I ) NI R I N ol -
ET N o] ET | o K o= ay! o = u = T0 O r— UT._

B B g W R m T o= R o0 % o P ofn Mo nr . o
o gy F TG O g T ARy M%ﬂ
= O g ORI g i o &) ey B op oF __ K T =
= ol - ° B\ o~ A vz X = mr — o X =

@ THTRo#es gpln #REnEIFrg R
0 ﬂ]duﬂvl],_ﬂ].qﬁﬂﬂuwu WK ulx A R _ W Euf
o EE I X N X —_— ‘.:L D.Tl ) O_E oy AT 1 ol
N R agd o F opEEN TN T LAy oy ok "
TR - R S TT L e R e g on g
SEH o e d o ¥ _ oM s By T AE o nd
O A o T A L R e i o Ol N
TR A A S I - SEANE S O ST A st
I - S TR S 5 R S B
ol o9 3 dﬂallx_c‘._‘_ i Jla o — - K
ﬁ?ﬂﬂﬂﬂﬂﬂ%ﬂzxmpu%%xl%@:_%_#omlafﬂiﬂ%#w“
T 2 W EF e mrss =2 P o Nprees P =@y AR

o oo X b w EHE O _ T KX i 7 A RN > o o
TR N nunLm_ﬁmﬁ%ﬂ}o_eﬂ%ﬂ_z%%mﬁ.maﬂ%ﬂo

I = 9 oy o <5y D! - = = oo KR
BE S mT BT R R T o e I G-
EHPEFETTAHPT pToET YT NG Y " ool WA o
o FTT ORHFR O KMWTFTH NETEITFTTRTT T E N E



G7VE 7 AL tie A A =t A WEFe R sEd wi FoamEe 77
WA FAAEE A HAsd 22 FAAE $FS AR vt AA
ol @3 we A = davt Advk FAA dues A% Aydew drE
VAR FAle] e SATFHS AR Asia 9891719 LTCM A o] Fof 1=
of7F H7l Al FAA FAGS A¥E dert vk 123 A Fass W%
g A, Zelolrore] grAlAl =St @A g-2uvetel A Aldsta Q= W] F 7] ARE
of #3 MAE W EAsk= Aol dastt

ol EWE FAH WS AAsH, A Ao, A, g

3}
AT, FAARE glato] Faakeel
MAT RS 5 Qe Aotk B4,

2 A3 ARHL A ENAY o]FFA A, FolAA
J

[‘UE

il

T gy davt vk w=te] "Subpart F 74, & A38te] 2439

i

AN 1g
o &
o oof oE MR oS Moot

ofy 2
M

Ak ARIF, Golrh FAA
AR A7 A, 2 A

fo

ot

ol

off

[}

o

>,

o O 9

o

aly ol

oo B

oo

o 1o

NG

= >,\]

LIS

N B

s 9

Ao o
o

—_— [_,0(‘
2

of ok AA, FAWA A wAE ke

7| F 7 Aol BEA] Sy Eto]of Jht) o]

B} dESAS Anstugt e w8l T
FA G772 RS A s ] §]

Am o] f-aAEoop )l @y RV ARLE A

AL Qded olE Z&AHoR TAEE W

st ol



3|
pud

S48l of o,

ki3

%

<

gl

-
1

A uko & 9wt ek A

S ol A

B A A=

L=

ol ] o] o A oF

R

B
+

—

U
Wi
oF
il

A

2 9@ FAE B ARE

Ey_]__

Fef A

S



ANTTE TE B oo eeeees oo oo s 1
AT AT BB et e 1
A2 AT WY E HFH e 5

A7 B A e o o oF B ERES] AT R A L 7
AlE BEEREOQRELY. ... PN 7

LAE ... @ (oaaaias——— N\ ™ B .. .. ... 7
RN B AN SRANCYTE O STOTOA T W e — 8
3 HY ... = R QA e e e A B 9
A2d BIBEIEHETY T . i sisn s ssse st sssesbsssesessessassesenssases 13
1. OECD F@EHE ... O S reoreea® oo e 15
1) OECD #ZAMMES] 22 B WE s 15
2) OECD FEEHEL THTE oot et e ses s sessesssessasssnsenes 17
2. BT FEEIE (BIT) ettt 18
D WER BERES 9 B WG e 18
2) FAETD BEEIE S T7F ot 20
3. ZH M FEBTE (MAD oo 20
D) 240 BEHBTED D2 2 WS s 20
PR i i 4 =) B g OO 25
4. BAFEEIS) FeB R QFEISE TRIE 24 oo 26
1) Srulel i 242] 2]9] H U8 e 26
2) SFEIQE JIE 242] TTF oo 27
5. JeieE Tt PHEERIZES) BB HE O R EEO) WE M REBE o 28

_iv_



1) EES] &R RERE 2D 9o B WS e, 28
2) EBIe] WEHR FEHIE DO T7F e 33
A3 Y BIBRFEEBIEIL Tl e 35
1. s &l ¥ B E B TIH] s 35
2. SR BRI O 2 A BIBRBERE ES A A e 35
1) ZEZHL HES Rifol]l F3 LA e, 35

2) AhzEee] Bt EA O] Z7FE0] FAIH s 36
3) Mol et WHEIEHES] A e, 37
4) BHEHE B BIXRE SFHRREAN T TAH 38
A3 FHIREEARY 99 F A et 40
A FBHIRBEERY T E T ot srbe st st aesae s 40
1. G N......o 8 B AN 8 LN AN e W 40
1) 9, AFHE, RHEIE R HHIREEARY 09 e, 40

2) SR O SN SN TSea W 44
3) AR HE B BT RAIE Ta i s ol eevsesssssssssessso 46

2. HE i Qe 1 Y0, e, SN 51
D ARA=] REg A RO VY ., 51

2) A HAEY] TR FIEE L oeeeeeeeeeeeeeeeeceese e seeeee e eeeseean 54
3) AA A=} FFAHAZL] ZHOI R e 56

4) FAFEF A IO T TF oo 62
A2A BIFRE AT A B EAR A 2 54 s 64
L B B et e 64
2. B A e 67
A 47 IR E AR BIERT TTRESE AR i 69



ATA IR FH A E] s 69

L oaAAE=E g BEFAHES] B fE 69
2. AAAE LTCMO] E2 3 D s 71
A2A g Ae] A AEe] A B 77
Lo AEIPE FHIZEZR T3 e 77
2. BTSN AL D7IFEAE T8 e 78
3. ATFEH N FITFEAZE T e 80
4, A2FFAA W DIIFA T8 s 90
5. WCHIM SIS AW (M&EA)L T8 e 95
1) BREG oo A ARIIRE RE 0 W, 95

2) BAEGY. N Y P M P B, 108

6. 71el i ... 0. e AT W 110
A3E BHE BIZEH FAT st 119
1. M 5IZ2EHS] B8 AR e 119
2. WOHM) S1zAHl e AIEA B e, 126

A5 RN REE A Bldilol w3k BIER) fmak et FEEIZR S Bl B

...................................................... 128

ATE BINEAEE AR BUHI #3 BIERTY G e 129
Lo BB HHIC) ZRAD s 129
2. BIBEHIBIIETE oot 131
3. Asia JHEMEHESH LTCMARA o] 58 FABUH Gak oo, 137
1) Asia SHEFERES] BRI HTIE ZARBLED oo 137

2) LTCMAR o] -0 FIHEEA BB o 145

4. =2 GErkr ¢l Governance Kiidioh A =& Bl BT o 148
A2 TR A AR g FHEBIHR S Al A e, 151
LoF%E SEEBO] B AR TR B3 s 151

_Vi_



1) BB ZEARC] T TR e 151

2) SHBIEAR S WOAHY S5z E Ol TR BEEIBUR e, 153

2. ALY FHHEAR BT oottt 158
1) U et et 158
2) BT ettt e 162

3. o] Alofe] £ A BUBITEIIE oo 163
1) U et et 163

2) BT ettt e 167

4, SR T AAFE e 169
A|34 ekl BT SBE ittt e sessresnrens 177
1. ABASRERIRE Bl TEAl e sssssssss s 177
2. BB 5128 H BLEL T HTT e 179
A6 RN E AR e ki BHITIE R BORH 25 e 182
A1 BRERT FEEITTZE oot ettt et e 182
1. w9 E-F 22 L(Exon-Florio)E = e 182
DUE . ... L% aaael® SN 182

)RR N . W A 4/ 4 el WA B 5 W Rl A 185
189 “HAMEERIE 9 o 186

1) U et e 186

2) T 7 et 189

3. MR SZAGYERE FARE (URR)HIE S e 192
A, TR TEAD sttt 195
1) BE OB AT [EE B2 AT o 195

2) FIZE] SUDDATE F o oo e e eeeeeene s 197

3) Z1EF FHBIK O] FBEENT TEA] o 199

5. REZRIEI TEAD e et 200

) BB EKEE BRE T LATRIETE oo 200



) W EAGES] WONE S ZTEF BRERY TR 205

ZVEF BRIPIEBLOT D BF TF A oo 208
A2 JBIERIET T T 2 oo oo et e e e e e e e eese st et e et es s erees e enesaeaean 210
1o T B TERTZ BBE TE A oo e 210

1) DI O] AFEl U B oot 210

) B Tl T T R T Ol e oottt e e e e e erenan 212

2. BABEBERE B B EIE S T3 TF A e 212
1) ZolAlo} St ARl E W& e, 212

2) B L BIEEBERET BRI TTZE oot 215

3, BT ERUEHIE ZBF TFA] oo eer e te st e res e e rnae e 216
1) 92 Lgel7Ag WP M5 e W S E. W 216

2) FHIIEREE AR B BRESATERHE R oot 218
A3A FEEFTA Aol Z e 2 BEE (T T e 219
1. B8EFTA AlO)ZTFE EIHS] TFA] oo ettt eeee s 219

2. BEFTA Jeff eae) Al el AL S o .. 222
A4 BRI RS E AR BLEIE ] HH Ol T3 BUEM 25 223
EAVE REE YT ATRFIEE THAD et eee e seeesenes 223

2. BN WEEA BHRE A3 AZNA D AW e 225
A T B oot e e e e e e e e e 226
R AL ] et e e ettt e et et et ettt et s e et e st e et ertereaeans 232
AADSTTACT oot et e e et e e et et e s et e e ees e e e es s et e s et e e e sseseseres s ensensentessensesreareaaes 260
APPENDIX oo oo e e s e e s s e s e s ees e e s e s ee e e saesesesaeser e s e rn s 263

= viii -



I 1> FIER B ettt 42
<E 2> BEO] BB B .o 42
<E 3> FHAAESG FFAAEY T2 ZOIA e 56
<HE 4> FBY TE BUBIE oo 61
<E 5> ALY WATAF BFTEIELS e 78
<E 6> HEMEE S SR ZEEARS IO s 79
<E 7> BUEZE ERMRE WIS ZEHF FO] e, 82
<3 8> SBIEARCS] BINRIT WEGEEEDFIGE BETER s 85
<E 9> SKET)AFELY] JEBHHER oot et 103
<E 10> EBS WM 512 A0 BE 2 BEELE e, 122
<E 11> 89 W 512660 BH 2 BIEELE e, 124
<FE 12> SHEGEEE o] 59 obAlol KB EABIE] s 144
<HE 13> TEBE] B BHEEEE .o et e 157
<3E 14> URRHIE Tl Ao AEFAL GEMEEME e, 162
<E 15> HAEGE" ew hE CLENGEE 7 S TSl N ... 171
<HE 16> RHEBEEEA T 2 U8 ettt 171
<E 17> ofAlof FHPS] EARLABIG H AHAEE = A 173
<E 18> Btk BRI AR T 2 EEH AL e 175
<E 19> SBIE A BrE B EFIEEAE PRl AFE] e 175

_ix_



<M EEZ>

ADB Asian Development Bank (o}A] o} 7 uk2-3Y)
AFI Asian Financial Institute (o}A]o}=87]1)
AMF Asian Monetary Fund (¢}A]o}E3}7] )
APEC Asia-Pacific Economic Cooperation (o}A]o} Bj3H ok 7 A g 2 A))
APPI Association for the Promotion and Protection of Foreign
PP
Investment (#]=F2Fe] £33 Hoo #3 3]
ASEAN | Association of South-East Asian Nations (5% olAlo} =7}adg})
ASEM Asia-Europe Meeting (o}Alo}-F3 A4F3]9])
BIS Bank for International Settlements (=724 #]&3))
BIT Bilateral Investment Treaty (%A7F =28 A)
CEA Commodity Exchange Act (AEA 2 AH)
CFC Controlled Foreign Corporation (3] #| 8] ]+ 1)
Committee on Foreign Imvestments in the U.S (7= & =52} 9
CFIUS
43])
CFTC Commodity Futures Trading Commission (A% %729 H3])
. Committee on International Investment and Multinational
CIME
Enterprises (A 72 2 =14 7|91 3])
Continuous Linked Settlement Bank International (&]ZZAAAFE &
CLS
a)
Committee on Capital Movements and Invisible Transaction (A}
M ol B AT AL
CPO Commodity Pool Operator (&3543% £ 3})
CTT Two-tier Currency Transaction Tax (o] 2] 3k7 ¢ Al|)
EEC European Economic Community (53 74 A 3% A))
ERM Exchange Rate Mechanism (88 %% %=x])
ETF Exchange Traded Fund (A=)
EU European Union (% 3%
FBC Federal Banking Commission (¢1%-2 389 <3])
Treaty of Friendship, Commerce and Navigation (3% EA4Fas]zx
FCN Treaty
°F)
FDI Foreign Direct Investment (2]=+¢1 2% F=})
FRB Federal Reserve Bank ($1H}5=1]23))
FRN Floationg Rate Notes (& @] €% 5-A}=1)
FSA Financial Services Authority (&% 5<)
FTA Free Trade Agreement (A5 & 4)
General Agreement on Trade in Services (AH]2xn o] 3 Auk
GATS
H34)
GATT General Agreement on Tariffs and Trade (A FAdukd A)
HLIs Highly Leveraged Institutions (Z}th=j57]%)
IBRD International Bank for Reconstruction and Development (=5 #|5-%

7hak2-3y)

- X -




ICC International Chamber of Commerce (A48 3] 9] 4&)
ICIC International Credit Insurance Corporation (= #4181 & 3 A})
International Centre for Settlement of Investment Disputes (= #| 5%
15D A=A A A H)
IDA International Development Association (A 71& 3])
IFC International Finance Corporation (A58 3A})
IGOs Inter-Governmental Organizations (& 4-7F7]75)
IIE Institute for International Economics (5 #] 7 A ¢ 4-24)
IIF Institute for International Finance (5F#|&2 &< 72%)
ILO International Labor Organization (=5 #| %% 7]7")
IMF International Monetary Fund (A% 3}7] &)
INGOs International Non-Governmental Organizations (=8 A -7+7] 1)
International Organization of Securities Commissions (745 A%
10SCO
=717
1IPO Initial Public Offering (F2]-&7}7%)
IRA Individual Retirement Account (7§ <15 % )
KAMCO | Korea Asset Management Corporation (3F=x}2kzke] 3-A})
LOI Letter of Intent (Q15=2]3kA])
LTCM Long Term Capital Management (3|X|H = F&l 73 €)
M&A Mergers and Acquisition (215%H)
MAI Multilateral Agreement on Investment (TFx}7F Fx1&A)
MAS Monetary Authority of Singapore (X 7}%2 £3}%)
MMF Money Market Fund (HUr}AlA =)
NAFTA | North American Free Trade Agreement (&1 A58 A)
NDF Non-Deliverable Forward (& 2] A &3kx] %)
NGOs Non-Governmental Organizations (B] 3 4-7F7]%)
NIEO New International Economic Order (41473 Al 2 A])
Organization for Economic Cooperation and Development (73 A g
OECD
HNE7] )
OTC Over-The-Counter Market (X 7}¥2 #5214
PEF Private Equity Fund (A}JEF2]HE)
QFTI Qualified Foreign Insrtitutional Investor (&]=rQ1 7] #FX}7F A A4
ARA &2)
R&B Raid and Break-up (&4 % &3stufjz})
SEC Securities and Exchange Commission (U]=rZ A7 24 3])
SIA Securities Industry Association (M]3 A H 3])
STET Securities Transactions Excise Tax (Z#A#A))
TOB Take Over Bid (F7v]<)
TRIMs Trade-Related Investment Measures (7 3%& F23%3])
UN United Nations (=A%)
United Nations Commission on International Trade Law (=A<t
UNCITRAL
AU 93]
United Nations Conference on Trade and Development (= #]<1%
UNCTAD

o JREE )

_xi_




United Nations Commission on Transnational Corporation (= #]<1

UNCTC
o Bz g9 3])
URR Unremunerated Reserve Requirement (5] A}#] 55 1] o] x| Al|)
VDR Variable Deposit Requirement (7} ¢ X] &) FA))
WTO World Trade Organization (A%< 7])

- Xii -




{

AN B W
Ald Ao 23

TABADAM = A2 AARE S FlA G=o] et o]F mmo] Fedhe
Mz FAZADZ AHEHAG. o2l v=e] Festel] AdHed A A5
NG FAZAAA = F7hd e BEA=7tets 552 @467 da dEHeE &
25 Al(capital controDE ol ez &ta Jed RS vlE A2 A4 -F3HA
AQl B#E 9 =(Bretton Woods) | #l| $ th.D

Yy AAGAY HFEEd F4E A 7 S7EE e FAAY 545 9
gto] =7IRE ApRolEo] A Ee MWAAZEY olde]l E7IIEA HAL o=

HABH M2 detw 19509 e AlZste] 1970dWHi7b4] H453] B9
AE2FSEE Ay =mrbEe] ARolEAd e 38 FHdA AA BAEAZAS F
Algke Aolth oA m=ma Fos AAE A=E9 Statsdd o &35

gt “of| AAstl AT AFEI AA] Egol A f k' =2r} R0
W

A& om sl wel AARZAG] 458 FRHEJL oyt Mk, 2K
M AeFd Aol HQdA HAul o]y st AT Aol Azpwm A AE o]
WA A=A Fert AEd AE AAR AE AR FAES FIHAIE
olf7F HATE ol Aol wiE gy M BLHI (competitive deregulation)’#h= Al A4
Fo] oldoz eI 1 AFRE AA AL ¥ Dl solgls o] By A

1) Sebastian Edwards and Julio A. Santaella, “Devaluation Controversies in the Developing Count-
ries : Lessons from the Bretton Woods Era” , A Retrospective on the Bretton Woods System,
Michael D. Bordo and Barry Eichengreen eds., The University of Chicago, 1993, pp. 405~ 408.



Aol weh FAALFe o dH V2% FARAER TR FAPH g

of w4d<s 24kl AFEA olsdts AEAGe] A¢E L9 @it LE 29

gk AApfFe], e AT AAstE AAWGe] dH2A7E ofyt Al
AlA PR AL ek AR LS T Skek A Ao Se A e dolE A
o= Asw REY RS TR F A He, B Frld 55 Aok F
st HJAE W 2 Tl o FAm dejdris Aoy pxAow 4l
Aol AAA Adel def 2aowrbdstA AQIIE A FE o sleH
F9E Fre AEd slo] Frie AdF exv " webs 2EAd v
o}z EAE ME U] F F87IME S A PR F§AET o] Y-
A8 FHAAS AN ol o] o5 ZHa Qe Ml EE % o) o)

Pl 7Hd Sl Fxpgwo] &) X H = (hedge fund) 2 A}

~N
N
N
m\&‘

I
v
rot
1o
o
i
L)

>

T dEVE olgs Ade IAYHM = HUse=w FHIAH AS

g9 AAR=e 4 JRA FAAHe JU4oR nYskE Aol HEEA

H:l

A (short position)= FH3FHAA AH7tE Aol = HZEZ A H(long position)S # 3}

Aoltkd e wAle] BAL EfeA AAAA A s AAYE Aol

rr

2) BAAG, “GrEplt AL, B%E, RErgE”, =4 - X]‘ﬁoﬂ:rﬂ A8A 1%, 1999, pp. 135~136.
3) FAHE=EE F A H=(hedge fund) @t AFRF2] H = (private equity fund)E E3l=d, & o} FE
OS2 Aus R UF oz =i ﬁ‘*ﬂﬂ okstar EHHIMEo] Yt FEHES JMR L A

o AAE flesel 19 glel w7l
At ol GFE WA NAAAE
A5As), T4 AT:AR] B
T, 2005. 3, pp. 4~7.

Fholl wiujxte} & A= AS, $A= 719 Fd9ddS Ast
F HFo} o9& AdE A FAHORE Frhe Aolst Ak
é o

o]
A A" TR AAT, A213%, FHY S§EAA

2

4) ()th%a&?fﬁnnL k- oF - AY - T T 2L VAo EREE GAE g84EE 2dh
BAAR WMo NAT 5 - FHE - F7F T A 7HAE dAdste] vE AFoRE, WEd wE
AFE 2o FAR A WA, fulgs RAMbEtE SFHANA ALEHAT. ST Aazgs
Ex0=7 defte HEAd S54EY @ Ag dAl AWPGAR Atold] Ago EFo] dojit
A e ROgAYE EAOR v} gEAQ Ao2E HE(future) - 54 (option) + 2~ (swap) -+ A
L(forward) o] e, ol FALGEFES dFoE g HAE, 34, 294E, 2454 5 24

o] ]

. AAe = A - A - SAE T

HAGE olslol o 1200 5] B0 A d
Fol we} AT A GNA e 22 Zoke] W 84 (hedge : ST B T)Eae] Foheh At 27}
b awEA g fen foldowA WAAE FREA7 A4FR e 9900 €1 v

StrZzdad Y3, T2 Ar IV, , 2004. 8, pp. 253~ 255.
5) Stuart A. McCrary, Hedge Fund Course, John Wiley & Sons, Inc., Hoboken, New Jersey, 2005,

p. 3.



o
=
iw
O
[
ao
4
N
N
)
(2
o
Ol
ol
X
9
>~
Rl
tot
ol
B
)
[40
(o
[40
Sy
1o
)
(e
&
=
lo
r
i
(02
)
[40

B
Agk s wA A =™ sy 149 FAFE]] AAHEE o]E A
ok 1990t $HF ofAJol Q%97 e} wxreo] FAHE FTHIMNIE(Long Term
Capital Management, ©]3} LTCM)o] 3}4kst AL w2 oA F2pxL o] 543 &

dow A3 5§ XEZLL FI7F o ddoilen AAGE APy 24

4

galo] wAlTA 2ol AR 3

2& oFolgt AAFTFH FHL 2 BAL WA W o8y 1Y &
w

o
_>J‘_Il
fajis)
—
©
o)
S
rL
)
o
r]I.
=,
)
ol
ao
al
o
1o,
o
e
o

>
TS UL ZA LA Ao e tSo] FEAIAHe] TR AsEA @
< el A= el wE §F-2go] A e
olo we} n=TA e v Al FARARRL o] whietE TR A A 2E A
e AAe] gde] dasite =250 HFsda A=} 22 49 ‘S
(hot money)' gt &&= @714 F7|xpEdd sk Efle] HhEMS HAASHA sk
A H}doh 53] FATEAFY A84Ss & BolE 199799 FolAlo} F8917]

AT Holw wrlHel FAFEAR HAAE BAE s Aol AP 3

=
T

Aol & 5 dvk= Aol meH7] A#8EA

a9 Suebs 19979 ofAlo} 589171 ol F HAH
2 3= IMF FAl=5§ o] x(conditionality)S 7Hg X
AEHEA AR o3 F5A1 Aeto] 7B whE Alghdo] o] Folxl Al =
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Bl A= FAFAL] e FA= FASE FAGE ARFATY AFAM= =
o IlFEAZE He Aolnk o= TR JAAA A FA ] mE WA EAE
g W s FAE Bol= IAFAY $dT golr & AEE & 3
T}.10)

w3 FAFAE 9 F A (foreign investment) = Ee w o2 A HFRe} 7F
HAEAZ FEstY AAE 9 =72 & H 5 A foreign direct investment @ ©]3} “FDI”)
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2 FAFAFEAAA FAE S FREASHA Aol dow o= A FApst
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10) 2%, TSAZ A, A%, WAL, 2006, p. T84,
1) AN, e = FAFxe] EAWN AN THHAF, Al29 AL, wenetn 35
A4, 2003/2004Y A&, pp. 173~176.
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2. 3

S A FA2 = A AN ESER E(FDD9F 4B AR 2 4% & (foreign  portfolio  invest—

ment : ©]3} “FPI")7} &t 2= dubdog TEZ QO Fxietan dAo] A}

7. Eele] of ol oshel YHAWIHAE AT WAL LFFTh) EE dFUTTN] G
: s 5 gd e B ) 21 FRY BHo
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°{N4

of whal wE ARG TN A A TRIFAF oY - 9] = 1 F 2]
E(QFAFA7IF e FAFd gk A=A FA7E &afe] FAF0 H&S T ols Zth) F
NEHHo] A= A1FES WA A T wo = T3 gl A 99. 5. 24.]

Aghol Azlo A AMuBZFe

-5} ofof UPE‘r [7HXq 99. 5.
14) Tl =R AR, A6z (7]
O g=d(HELdRFel dot= &

@ APAARFRe AL P 4T Awsk s Al A
24.

3 ]

g agelo] Geisk J1gol ovl WA F4 mr ARl VIEFHE ol drhe A5
o ool 9FATAE o}zx} e Aol AdARRFel g vl mek v ARy
Aol Aastelol Bk And WEF AFAFAF - | FAT AU SE EYYo] At

Avekg wiAstaar & uﬂoﬂ‘: Lok 2 (A 99. 5. 24.]
15) A, supra ) 11, p. 175 =,
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3. 89

B4 FAE AA F AR AR S Qed, d9RE 248 dE AR o
A9 B oJustE AoA Ul WF TFEE FEFE Aotk BoRE
FAe REel FHE E ACEA WE FRe AW TP Puelsn £
A9l A oulgth AA BPEe] FAL FARHL UG T4 A5}
nEe Bay wiel FAel ovE P2 shopsu grhi)

16) oFe] 7zt 129] o= FAHZW ) A2z =

17) S. A. Riesenfeld, “Foreign Investment” ,Encyclopedia of Public International Law, R. Bernhardt
ed., Elsevier Science Publishers, 1985, p. 246. ; E. Granam and P. Krugman, Foreign Direct
Investment in the United States, Institute for International Economics, 1991, p. 7.

18) Z=AI8, “FA A ARG Aol ExF-3te] HAl ek AFT | Fe]aojstul okl uhAFER
=, 2003. 2, p. 74.
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D OEAI Rl Ulg Ael ;g AEA FHel ANe A FAHE YA
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FolAl HAaL, Zt= WAooy FARAG T olste] 1ed delrt &l H A0
v) w7 HE(concession) ; S A (= sl eholwt Ak, AMHS 7o R W E

>~l

19) UNCTAD, Bilateral Investment Treaties in the Mid-1990s, Scope and Definition, UN, 1998, p.

17.

20) Fs), TR FARA A, W, 2001, 12, p. 22,

21) UNCTAD, supra note 19, p. 33 #=.

22) Ibid.

23) A¥Al, “OECDY YAFEARAMAD” |, AP AT, All6s A2, S=3AE 3], 1997, p.
265.

24) UNCTAD, supra note 19, pp. 19~20 *=.

25) Ibid., p. 35 =,

26) Ibid., pp. 33~35 FZ.
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27) &3t supra F) 20, p. 26 FZxZ.
28) Article I
1. the term ‘investment’ means every kind of asset invested by investors of one Contracting
Party in accordance with the laws and regulations of the other Contracting Party in the
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29) A1z (6)
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2e AE ] E3ren)
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datnd e Ao AN, FAY AdlA AT 2ANAAAE Bael o
Axofol sh oA S P73 ek

A28 BERwEREe Ay

AR AFY AT AT =50 A} Ais HEd 77 9o
o, o2 95 Ao HEE wS A E 7M. 18471 Rk 194 7] o
FET7LY AlaS S FARSE 93 ‘HAFe 7] (minimum standards)$
BEHE X E AR T, ol RS Mol e FXH 4
ojuf TAHA MHS SE AAHZIE ST 2Ry 19417150 2SR Sbx
1 HR#ES FA3 ZH o] (Calvo Doctrine)3doll ¢ ate] o] =t<lo] thak F2 ek tf
FE gujste FAEETYY JAo] Hxz =HATA HA

a2% HYFAETE AT FAFATHE FHsH] 9% Ax=E9 wgo] o
ARA T FAFGAA FHS e "HAAFG] #Ae UurF A, (General Agree-

ment on Tariffs and Trade : ©]8} “GATT") o= ZAEAE AH F&st= 237

ol Adets B AT wo] 4FS ATA TaR HATE ATH ZATA
P AAE SR el sl

e FRpel]  Fa TAFHS WA 1961 K& R ) BB (Organization  for
Economic Cooperation and Development, ©]3} “OECD”)¢] "#&# % 54 E b
%, (Code of Liberalization of Current Invisible Operations)¥} " & AR E) T bH
#, (Code of Liberalization of Capital Movements)ol Al & < At} HEgE UNoI A
= 197430 AAE fFathe 719 9199 3 (Commission on Transnational Corpor—
ation, ©]3} UNCTC)IA Tth=r3t71dell disgk fo aF9+==t, (UN Code of

Conduct for Transnational Corporations : ©]3dt “UNCTC {7/E#HI")S A4 st

32) 453}, supra ) 20, p. 32 =,

33) Zrol ol o3tH =2 Aokl #e &l o] =
o Iy 53 AYE AAY, AuWI HPoe BagRo Axn S a3 S glen 9
T AYRIEE AT FE QUth. ZHOES A A4 A X z3
(Calvo clause)SlHl, 9uz Bo AL w718 @2 ARjle]l £7]8 & gloks oA 2 =
A ggo] BEAAELY.  H<F3H supra F) 10, p. 802 FE.
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olatell iz 7 h L3 o (UNCTAD) 3|d=tizEcl ofste]l AoFel 7=old
of that d9l==2, (UNCTAD Code of Conduct on the Transfer of Technology :
o]a} “UNCTAD 17R4EHI"), ]2 Fatell #gk AlAI>8 o] Ta] 924 F2o] o
F-o #3 AAS A H; (World Bank Guidelines on the Treatment of Foreign
Direct Investment : ©]s} “fit 4T $5E17) Sol el FAtel 3 = Al o2 A
o] kML (soft law)Q) BB 1T 5 %E I (International Code of Conduct)S vh#&tar )

T A9 ZAFYdoME F9 74485 A (European Economic Community : EEC)7}
FAE TRutxok) o] AFE, =T, Auls B A AFRE olFE A AL §
ow, 53] AG2EFH AS8E= AT A H IAEYHA, Ak Atel ik o
FUHE = FAst Atk EuAFFA W (North American Free Trade

Agreement : ©|3} “NAFTA"E 53] (a4 84, A114(FAR-5574)

oM, Aef=e] FA7bol gt =ri)e- F-of, FEofFay VleoldoFan

53 72e olgayel FX, FAIFY HFE-A A thet A A FX]|, FAS
o] H£FAF, FATEY F4 2 FAHS wgY HAA, FAEANEAEA TS F
Aslar drt. ofAlo} - BjH Ak A A H A (Asia—Pacific Economic Cooperation : ©]

3t “APEC")+= diAd A< FAY3(Investment Principles)< &8} =,
AL ) FEA, i) Hel=dg, i) =g, iv) FAQl Aoz 9]
B b B BAe e pAEA, v) ol et HAs vi) &I B

vi) &5 2 S A vii) SAE, ix) FAAE QA= = 9 A FEHE,

x) olFH}AYA, xi) FAZFY A, xi) ALFEFHE AA 5 120 4FHS =

oft

riot

o]# 3 UN¥ OECD®} 2 = A7] 9 EUS NAFTA 53 2 X944 3%
A 21 AYEA BdR AU AIFEAE & NELLS A

ged, ol AAFA Afstsk FAH FAS A% AwH THE phAS] 9

@ Zlelth. elu sl e ) i AFEe A9H Ae) FA%E
TR FAmazgel AW H, 9wl dReEt A2H Q0
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AU REZYLFAE KEREGE] A& 2L 2 Et A

Aol Aoz AFHYY Amaol et A wAAHol AR ks
g

Webd 71E TAEAFEE T lEo] FAREE 8 golglen AA AF
AR AR FAE SF o] ot @AE wAsm vk Tl 743
EA42 A4 Festt FATARANL G FATATE] fgol weh T

o] =M e @7 F7IAEe JrAlet= TR AU L GdFo] =3 AlgHA o7
= 3yt A A ERTH e &3 shAl o] diste] A staial gk o] = A
Aol deEste] AR HEgrHel|A SAFATFTHORA 4Xs] A HE
= del& " Fsttta B7tE = OECD FATH ) TEABEIH LBy, D2 =
AFA Y dRbA < Fef 2 A W&l AR E (Bilateral Investment Treaties :
olsl “BIT”), %% +&le(Multilateral Agreement on Investment : ©]3}
‘MAT), 28] A4 MAISE BITOl SatArt 7/pH 4 Ao s #7578 &
© AE=E TR TebHIkE 24 oF A= ANEFH(FATTH FAFA
)9 EF FAFHEDR "5 BITE A3 H 030

1. OECD #z& Bl

1) OECD & HHS] oo 2 &

OECD: 1961We] &33kel 3lde] shgnolm &=l FAYES 8 &
34) Ibid., p. 805 3z,
35) 3# TOECD A}FEol%x}3lifek, 3 7o) AAX FxXFAY s BE-E5xHAHo|glx 3
o A==t FAEAR] d-EEAE A deRe Totusted dd24, v e A=t )

=37 G-EBEXEAY deg s T2 ek, (Lome Convention)S £ 4 Uth.
36) Z=AIE, ‘AR T WA BAET A | TaAMEtE =%, 4489 Al1F, 2003, pp.
125~158.
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Tzl tig d8e] OECD FAtH-e IA 27HA=Z fREth 23S 19613
OECD AH¥ 74 AAQA "R E SN AmbEf, & "EARBE A hbElf, olth
o5 Il ATt T FACNAE AlarFAel tiaEl rgstal slew, o] % 1976
ol AA-E TR E e LBIFER S @3 A, (Declaration on International
Investment and Multilateral Enterprises)oll A= 7|4 9g¥ 95719 &5 o3l

T8k vk w3 19959 OECD Zr& 3] ool A T4z oz AAE Azt T4

4o ARAYE FEoke whoh go] 7]ES] OECD R4S 48 Sujste] =
A5 AAMoR B AP AR FAE sAse A FE BHoz

F X1 5] A T}.38)
1961 A|AGH "ol F 23112k, & OECD 7FYAl =<sloF sl& 16870 F
T A FAAAFE T Bt d=S HAHCR & AR A4
€ 7F gremA T4 23%9 94w A 32 @ fkdssel ek 50
of FEMR FAH Utk & refe] dnkd =2 [ hifb(liberalization) 2k i
Il (standstil) ol A Z+st =A5A ofst 59 ASde EHekRE AR5
OECDell €] Fx.o} 187§ d1ke] Gubfatsvdiiile Aghs 7hskal v

T R A=AHHFAFEDDE o= 7y AEHQ A ojsjdAe]

A BHOR st FARA B3 /199 A9 A9 JFYS WAG S

)

o

dol v FAE Aosta dom olygt T WMo zA i) EERITAqI
(wholly owned enterprise) - [-&jil.(subsidiary) .=+ jil:(branch)9] A9 % &=

37) wEidE, TWTOH S 43 A5, New Round); , A =94 1997. 7. 1, p. 238.
38) AR AR AR AR ER, TOECD FAFAFHMADAAY =95 2 oSt , 1995,
4, p. 1.
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o9 0E 5¢ ANST AT 0@ ¢ FDI= A5H A olewA $9e 24
o s FAL ol ARAAURAT} ASH - ANH @rIFAL] Brke

A71FAe] dAs Ade dvsks Aolvh 5 o de tiEo] Aol s A3
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3 A= Aoty Ibid, p. 8 Az,

41) olo ti3] OECD FAtH-2 HIE ®A #5458 gle FARRN MAdd Easpxet, AdAw$]
Asle] A, TR, AT %EA%A—E AR, 9 U A FEAA MAde TS
S8 Az #H5EA9 Mo r dAd Ao gEidE ARG FEEe] JdE FHoem

GrrdAoh=E A= Ak e supra ) 37, p. 270 Fx*
42) 8%, supra ) 39, p. 77 =,
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43) THHS 1WTARE WEH BERES AAsr] AlFsdh grAsE 1980 el E oA
Z 9] Calvo doctrineol|l Al $H st Frpzekel A Ao #AMNS 27 A&t rh 1991 UNCTC
EA oabd 1991d @Al 44070 FRpEAF ] Qi APFH Ry E HW ozl 156, of
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# @ (Association for the Promotion and Protection of Foreign Investment : ©]3}
“APPI"), $04 575 B @ (International Chamber of Commerce : ©]3F “ICC”)%}t
OECD$t #2 mAIGA S SalA FARE Faxoke] A Aol FX 5o gkt

&3 Tl mpamilaeesy , (Treaty of Friendship, Commerce and Navigation : ©]
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FCN Treatyet 22l =742 As|atet A 22 F= aLgol] st feylhl
EES T Ade HelA zol7 dth AP A BITO oAM= =<9 1189
W3 Ao F2 HeleA S8 E JARE REMEKES LS 2 TaEkE
< 2 B3l AlejEo] it w2 o] Foko] AH| A SFZ ol om,
177839 Tmj=m-zZg ok o] I Az deA Aok

"o EdFA o Aol wmol o MmEJud, BITE FH=7HE

o3 WA &EHAT 53] FU2 AR AAWA F 2 AAd A=H A=,

HAFo A S5 AA A== AR
domA AEH A

1970 d thell BITS] &tell T3 A7 & AL Aol Hivsoz 443
TAFA AAGE A g mmEe] A= A AEs A3 AdxE Y
WHO R NBIAKRE FEBORY stuE FAeA HWA 1980d W S 1 A
A F7F F7veta, AAe FAR tkstE e S7FEAl= 1990d el o F
=2 A, 1998704 ¢F 1700171 el BIT7F Al A= A=t L 5 52 4 A=7F 1990
W oo]Fo] AZAHAY. 571 whgk A& G A S A== Eo] EFEHA
% (customary international law)2o.2 SQIAHHZA &= B Y&ES st I
= Aotk & FApoll thgk Yol e B¢ Lol tHEk Mo JhdEo] 1 3 oo

O 2 ol Mol dubiorM s AdASHA fdd ASe FEik(ex

4

UNCTC database).

44) AAY, ‘BB LG £ TEEeg, , e dita A WA A, 2005, 2, pp. 416~
417.

45) &3}, supra 7) 20, p. 3 FH=E.

46) Ibid., p. 13 #=.
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= dhoh wekd BITE GAE7e] Ssigd 2 <lshe] Qurd Fa7
tha Wl gluhan

gy olehto] IAES w=Astal 9 BITE W7 HF7) AR st M=

3. & BeA B E(MAD

1) 230 g&HCe o9 2 e

47) H <3, supra 5) 10, p. 808 F=x%.
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>

#W fde UNCTCO Tohagt7lgdol st aeiz2ek, 3 &5 hss e

(UN Conference on Trade and Development) 18]i E3] 29 5& A AT

O

AA Lo Z gebs star Uty A AA AL Ta AT gl o #e A
AL AR, B HEAoY FHHENE £Forms WA Kt

A FAFAAEE st e ARz oRE AAF 7] (World Trade
Organization : ©]3} “WTO”)e] "F9HHAFA=XH 4, (Agreement on Trade

-Related Investment Measures @ ©]3} “TRIMs@A”)o] d+=d AAHo=2 ‘WTO

o] BARIRHNIS 0] ANAA FR U FxREAH AT 3 5 9= s}

48) UNCTCS] "thazb7lge] tiat B9FA, of F2 LMmaEe 2292 F4sa dof 447
om 2 mgol ¥4 Eath olo] AALWE 1992 JFE%E A ¢ (Development Committee)ol A
FAGAT g A Jlge] AL T2 @ AIARTA )9 B AN A7,
2 fuglel AYsA HAh of AHe AR 5H oz TAH Ark 1 WES Avnw,
LA AL AR oF TS Aghdon a a2 R TAY Hg AN 9FTFA
of tg BAFAG el /)R Ansn Arh 3 NFFAY $UA AL BT FE
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|r£)1J

W98 JIEoR SuA Asizts 2 P BaE ot A dolHE WFAYSE Axe
3otk 4 FReksh Aokl WA WA mE AL FHEHE Ao vty ¥ B
FEAL gaAE FA0 B2 apagle] AYH ML AFS 2O d9lE AR T
Ao @ Aokl DyH WA sl mael tadel frka sa gk 5 BANA N E
B3 FEY e SEEAELAAY Hae At Aok Pue - ANA, TEA A 2

49) WTO Fa#d ol s FAA s Trqad R4, (TRIMs®@4), "Auj=ioo] wgt
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FA49 EHo] FAAFIY e FARST A= Aol ofyet ©@x A 5o
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50) Ibzd., p. 3 =,
51) WTO9 "TRIMs¥# 4 AlzoA AEHAE FEFF Ao #ads FxxXdnt 48Hvtn
Asta YAz ALY, sUxwe gHHo=w 1994%_ GATT® NBIA fritse} gonblRe] 1
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$13=3%, 2003. 8, pp. 2~6.
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(s A9R) FAstL ATk AAY, supra F) 44, pp. 418~420 F=.

52) ¥t o= TRIMs# 9=ilFA7ige] Ay 51 Age Ve 99 &3t ddstel F4714 9
F 2% =t (host country ) 2327 W, 73, A 5o 93 HAste =ARA F99 s5&5 A
AU A= =7t e AT AV frel(ncentives) S etk WHEFEF, TUREAC HAx
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53) NAFTAE ojx zokrun 9=l Exx9t A4t R3EE e NUExA42 3
th O AEHLAE AvEd gy 2 i) BEE  FAE AZEAY FAE st Q)
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4. PR o] $&EBLEL rdlt T 24
1) eheleh i 249] 2o ¥ Y&
Fobe)el 2424, (Andean Decision 24 : ©]3} “<te|er AA 247)¢] Y &S 2y

B, i) "Cartagena® A, oA Fxd ‘s Fas Ad 89 7S ddae
o]
l

Aol dashs dAetar, i) s 7Ee] 7lols AgEHde] Fad
o]
l

& ¢ A, i) FEE AEe] VS sfelFAAe] ALl oF % A s FA
g Bed g %lv Bes ATs, iv) skl gt o= SulFAAke A
kA o, v) HA el 250 IEA FAF = =S &, vi) old ut

g 771 dL dge] B Hvles HOE FEsta FAC 5% 397
=7 HEE JFS TIAA (AR AAE FHEH, vi) FA3|ALY] 22 3E
ol WAL IFATY FHTUbAREe] digh FolE & doob I, viil)
"Cartagena@ 4, 9 543 53AH AR2x FA4 uet ¥549 A=es A
°of Bz FH& dall AdS wEstok s, ix) ¥E A Al o=t AR

I 71ES FHets 7Y, 283 ol EA AL FA 7| TS W FY=F

ol Tetdlel A 24, & BIEPELY 2 ovlE Ay T3

FAT ATH 4P WIsn Yok F ATATAS AGEGE AHA
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o 2~ [e] =]
¢ 5 vk g A4sn e
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ojth. o A2 AA 247} BIBE IOl oM FTad Bk EficzA JT
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o

Tobdler A4 24, ¢ WS zoldtE TR e | (The Declaration of Bogota)ol
A AR S Felwrbe] AP S FXstEd oA sG-S WeliehA] &
v St A etdotdelzte] AAA e 7]ostEE Sl ML, S ALl
Ads AdetA e HAWelA WA E RS Bl ol &S FXde 71F A

92 Aotttk 1 g obelel ZFe0s 2t

59) o] &3], ““AMEREY ME BAE 77, T AHes|=F, A30A A25, 1985. 12, p.
52~67 Fzx. <tuet AR 249 AAE w2 o] =9 APPENDIX II¢ &% A=& 3=
60) “[Clan make a considerable contribution to the economic of Latin America, provided it
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s, TEE @ o ~E A<, (The Declaration of Punta del Este)ell Al W= o
TH el atio] JpE=TvEY Add SN FH 545 AHY F
55 BEste T83% VoS F8Y F Slojof ] QHHleE AA o] on g &
FAetdeh L &2 ofef o] ZFebel
w3l glubé % (The Meeting in Lima)oll A "Cartagenalfi& | ¢ 3] U= < F#3
2 ‘TP AR EE Wi 91F =7te] ERE diE gad AAE A9
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A Adaton, ol AL MEEN HARD KEREezA 1 odg 7
Ax Relgdth 1 e obdle) ZFes 2.

2) rEISE PE 249 Bt

"otuiet A 24, Al HAHPFAS} ddE Fagrdelet & 5 v F 9 F

71729 FFAIE #lst = o qf

ey Tetulh el 24 24, = AP FA wdE =] BEEREE FAl

TS stAT FAVNEH o m A TetulobAA 24 = AAdlA Bl ‘¢
FAZE dd=rbe] FAYAdS ASstal, I A s ARl ok, i

i ae AetA derhd el AR 7lod 5 v 'S AAS

a ok agal o= AFATE e Al ojuiAd = 3= FFE WA

st gtk olU@ AEe HTPAS AFAFAI} A ST AFA ]

rlu

stimulates capital formation in the country where it is established, facilitates extensive
participation of national capital in that process, and does not create obstacles to regional
integration. ....standards that will facilitate the use of modern technology, without Limiting the
market for products manufactured with foreign technical assistance and the coordination of

foreign Investments with general development plans.”
61) “[IIntegration must be fully at the service of Latin America This requires the strengthening of

Latin American enterprise through vigorous financial and technical support that will permit it to
develop and supply the regional market efficiently. Foreign private enterprise will be able to fill
an important function in assuring achievement of the objectives of integration within the

pertinent policies of each of the countries of latin America.”
62) “[Elconomic growth and social progress are the responsibilities of their peoples and that

attainment of national and regional objectives depend fundamentally on the effort of each
country. ...the sovereign right of every country to dispose freely of its national resources. ....to
give preference in the economic development of the subregion to authentically national capital

and enterprises of the Member Countries and recognized that the investment of foreign capital.”
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g SATFEULY WA RGNS A TEE Aotk AAA e w=ed
o FAE BHostr] fste] AAxAE Astde vw ook AgA tE S
A7), ARl Al wFro] S| FAE BBy flste] #elstn vk A

o g o 4

e

63) ©1 &3], supra F) 59, p. 75.

64) vl=e] BIT 292 o] =%2] APPENDIX Io| =54 A&5E F=x.

65) A&, supra ) 31, p. 27 =,

66) HAH, “FAF FAFAN et w=e AT A - AFAF, A6W A28, 2002, 12, p. 212.
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el 8= Aol
v =] BITE 7|24 o7 HFEM(inter-state) = =7F o] =719 AAE 483
7] 9k BERgy 28-S 2te 2ot T3 AL uare] BITol A= fikE

e 7F A e Bae] Add w7tE AL 7 e aA4AHA Ass F
=
23
¥ FAY FARZ AAst= Zlo] v Sk HE=dvh ey 23 Al A A

T HdE FARYY FARE AABstE = Azt FHEEA HAT 2R A
H
H

7 9t} 67)
5 AS7HA JH e CBIEEL: B BRI Al B e, A= HEFTt
7F AQFLAZ N BeE oAl I B, 5 SALATY TARE - AR A

Aol B3 A, BirehHd 22 FAEFAA SRS Jicle] AE FAS

ol AR Bl gejArt Ade] mARA dAGe] AAHL U= A=A
=

U oA WMaAZ=FoxEo] FAs= A Erluto] =AW $AF =t
= Aol A EHste] TS s E HeAUel A FAH Y FAE HAFTSe Aol
=7Vt Al HTh t] oyt FHZo] A= Hele FeEEo] s R L &

Gl % AFABE BYTHEA W, 53l vHA el e A
4 QA4 FA7} FA el

olel g Mele] =AW

67) AAE, =AM A WA A97, FAME R3] 20061 = StEw ] @A, 2006, 1. 24, pp.

54~63.
68) ARz, “=ATIGe] FAYFALT duH BHoART | TSAes]=F, A4 A2E, 1999,

p. 12.
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Ha, 2o FARse e FAARAY AN FE5F AAA o2 =YY
. of® ojmeln FAPAAA FAH] Q= FARZAC] AL B ik
D R PR A I A

el BIT wdleld $AZAe] 0@ a274e 3744 WFe pamsre o
ow & ATk = A, L AokEw} e Aokwe] FHlol s|A1zke] A2
A B4R A3 A8, B4, 7o FARY slwd os) ey Aotae)
wlolu St Hoj®l FAI7Le] slAF Ag, A, BITel olste] Hof 5 AL <
e el A9E Aon au Atk oldd Wrel v B WA Fx
A g BN A3 FolA AHstd o] &8 5 Uk

2R A9 EE AGe BASAA AU Aok A28 () Mm-S
Bhe T fTEED (b) 4871583 Aol Feld HEmkEiKe oato]
g 4 Atk ey o AAE QurAed EEHTY g, TAs ged 3l

th & A3F (@) BA FW 5 J)9o] A2F () Fm)el olzte] AxsA @&
3, B4 BANZRE 3490 AR Wel #E FU B Qe eyl

o5t Hylkny (EEiKC EAMES 7€ 7 Aok wHbd I FAEAAE D)
1965 "$14d ¥z, (Convention on the Settlement of Investment Disputes
between States and Nationals of Other States)oll 2]3] A H® g B ENF
fi# Pk A B (International Centre for Settlement of Investment Disputes @ ©]3}
“ICSID”), (i) &9 dGAAZE 9 fEfuel 7FdshAl &sk= 4% 9 A" WiEkE
B, (i) BB G BIEERE Kk 2@ B (United Nations Commission on
International Trade Law @ ©]&} “UNCITRAL”) (iv) &9 & SAR7E elsta
U ZTEE EGEER e EBlC] wE i & S8 EAMAS & 3

[

=29 AL e BITOIAE o|Ad FAAZA Aol A7|ge] =7g

Axd = dARE w2 S77F ddFAAe Ve A = flvh =9
SUl7ldmct S ARl s 9l Atk ol Hul7idely Ul ARt
212 AR YA AFH FAFAAA 3 EstE o] YHAHAo 7 Brlesl

69) A AE, supra ) 66, p. 228 FH=E.
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P PES 1 AAZ el #Hy (final and binding) ©]TH70) & 2 4] 9]
of A7} lem, weba A A glol HBE ook st =7k ol tia] A F=H] 4
o7 vk 2yl FAAE 4L £ tiE) ke AR Fxbabol] tiE] AAA
ol Atk st FE Aol ofd HWHAQ HFoly HY S5 FohA &F2 AF
ARl BAe] ofF7F Ut

oM 7 m=e] BITE 53] FAHEAZ il o] TAe] Bk MRS o
I skerla, 3 1 Aol M= T WARuE WANEEEE S
@1t el SAE Es dssta Ao 2 A3 vse] BIT= FA9 90l
o LBBKR S Wik S vtgste 495 hA 2t By Qo

n=9] BIT R4 714 A7 W+ 32 me(transfer) 3 oo &3 o] &
vl —Wfy sk BRI E S Alo] Z7FE=(safeguard)™) EAlolth, W= BIT
EdE FARs), 7R = LAY S tigk fisE dAsta oy 9 gk
71v BAA7] el w7 @AY AxA= de dAsta A Fre
Zolt}h, vl2o] i HM™ %1 7E (Free Trade Agreement : ©]3F “FTA”)o| A& o]
o 22 mug o ejubA QAst AA FrhE o] wAR dFET. 7]

t

i)
=

e

70) "l=2] BIT 59 (Treaty between the government of the United states of America and the
Government of the republic of [country] concerning the encouragement and reciprocal protection
of investment) ARTICLE IX : Any arbitral award rendered pursuant to this Article shall be
‘final and binding’ on the parties to the provisions of any such award and provide in its

territory for the enforcement of such award. ©|3]3, supra <) 58, pp. 26~28 Z%.
71) Aol =7t =(safeguard) et A A Ao QoA EALEFY FAFFoLZHY AUAEES B33
A At AT PATEAE Do, TAFA ] oM eE A=A AE Bestr] YA A

o2 Ase WAHBMEE THT MEd, AT Amd wF AT, TAYNY =
F, AT9W, 199. 6, pp. 580 Fx. A2 @v FAFYNA Fxe] Fa YEAY)
M3 g FE AZAEE F§ - A8 RoblA AFAAL A8 T AR B Adt &
T2 AANHOE ARt 2AE BITh AW AFBANY, (H6x AFBAA AN FF
% FEAN2Y F£EY FA% AAF BRYe] At 9 TR AT FRF, FAE
AR §A Bom dtel B4 - #4490 A8 ANFAG AL FAsHE d LdolA A
29 AE ZAse A9 AZTFR FH ol RAFT 52 ABAE AolZAEE WEY
GRS AR ATk w oldd £AE SUE AR Qb @ 619 WA el AAT
F AR D LA 280 ARAE AF FA AAGA A RA7I) W 39 9
o AREA) HANE HEHA ek o], 2006d FHFUB A FOFTA”, F3)
AR AT EE3], 2006. 4, pp. 29~30 F=.
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2
rr

Fashe Aol Zrb=sb @ EFTA A #pAl 8] A rg szl

ne2 2004d FAEA 2dEe JRAs s, 22d WA T shus
NAFTA FA47d stell A EAstaL gl=d FAA o A5k 249 ZA1del o
g Aol So] WeH RO Aol dwstar = A 48 (indirect

expropriation or creeping expropriation)oll A3t 9=l FAA7E FExFA

ro
)

Aol vl RS aFehs BA AekEe] A% wAska o, ole@ BAA
FEANA wFY AL WA Fgol PUANA AYHAE A Aol we 4
B Agle] Aol of FHORNE AFRE & flrhs ATk

1) AAE FARA 2Re BE A6E £4 2w FAAA AFE 4
&9 Adl Bsl 5 Bl FFl o) YHOoE Wastetm k. WA B R
So A1FE 4ol UF F7be) ook BAF WEHAES wIstAE o] F
749 dEge wHm dnh agm A2FAME FERAY JERAA THL
Ae 54 T4 WAD - 739 ANA w= A4H ool AAAS Wl

I ZAFAe el 2 o, o] A= A v A Fafe] Azt
A, FAAS 71t o] o] HaBE T} Z2 Hm Flle] dHETV|Fo] FAFA
o R4 A e E ook gt Zlolt

ARt o2 o277t dAms AUlE SAdTE Alstr] fleiM s dA =
WHA o] &7ted BE TAEAE drstolof du) o Enk BWNKIEEIAS S 1
T e 3 (Exhaustion of Local Remedies Rule))-2 ¥ ko] A4 A o]
fle 3 dAHE FAEAY dF ol wekA AR BITAAM = AT A
olg]gt oF-5 JrAstaL UARE W= FAPA R o3 oF-E HjAlstaL

otk ol wWEw FAAE FYTALLS FAFA F Aok =g AEP 4

72) AWT, LY BEWE 2 b RgEy” | TSN E; A68%, WFE, 2006. 4, pp. 16~28.
73) OECD, “Indirect Expropriation and the Right to Regulate in International Investment Law’

OECD Working Papers on International Investment, 2004, p. 2.
74) 1A S, supra F) 72, pp. 18~19 F=E.
75) A5 supra F) 10, p. 872 F*.
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itk ol maa gzt @Al AuAQ Aol neld W wEelA £

AR, FAFAS AR BT ARk, NG B SRl s 4Rt

Ho 7 BITME HFHA = Yo} n=e] BITE o2 alAHe FAOR

449 Fn k. & nFe] AARDE FAFAT AR GRARAR )
SURE 2Tt FUAFS Tl AET, FEOT, S0l A T F
& yRaANE dEe FASL At

GA, PlEe] BITE A5 olehde] Sa4@gel uis 99 Wit dhstrie
542 23 vk B AGAAATEAN O AELEEe fNE A4
¥ glom, ANBIEH Hvel G QASA @ itk Ew oA ol

%
Tol BA Agde] Hol= EFsta I i H bk (temporary derogation)$}
Ze Aol ik’ RS T A Bk
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78) Ibid.,, pp. 19~30 F=.
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oA FUH TEZYLFAMAE BHEA Bog WA 8 A2 19909 T
ofF MEms& o=
of HATHED o] AL IHFAQ TEZLFAS AASE FAFATY T S

AFAG A FRA TGN Ann,

X
=
f
fol
=
0%
=
o)
2
fo
it}

2) Baur®e] fisEA Alolzrt=o] FAF

nl5e] BITE ‘AlelZ7=" 48 wiAlstels Al=S stal gled, dutde=
BRe EFF AFAY Sl S Al wHEste] BITo= AFEEe 9t
TAFA ] f17)el] wE o9, IMFEA wE d9], 2ea FEs 524
T we delarAel stk ofd welk MAIL NAFTA, OECD A2 o] &R skt
o T3 o] @rjAE e ofFol A&l £ IATH Aol A

FAGA A7) ME AfET ANE AT WEY AojIslE FHL FE

80) &3}, supra 7) 20, p. 622 F=x=.

81) =AIZ supra ) 36, p. 140 =,

82) A20% 1. & %% A xFole Esta, 74 Adx EI_Z]'Z]' gz, A A 4 5§
AUl FFAZE A4 oF 2 A e Mo BEE £33 A A (prudential) AFFFE &2
TFEAEEY TFAAN EAESE FESH] fE AN LS #EE 2AE H AW FAEE
Ze WaRkA] oY@t o2 xAEo] B X0k oetxdg I AA A FSs Al o] RAES
2 Zof A A= A kTl k& e oFE 3I|Hsly] 9 FHoE ARG H A= oY H

5 2 %9 Allx 28H(FHAY F/Mel% E738t1, 72 Adae ddrksst HeolA (a) &
Aujz=el IE dukdor AHgE RE AP G FAE A (n advance)ol &3St oF O}Uﬂ
(b) AlBedel gt iAol o] FAT ¢ e FIe 71 E ol FFARLe} Aol AEa)
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Solth 2y =] BITwE @7IAR2e] o e7bA 1 A&/l E3A7]
A= ArEael des @A I Ame wits fg dgert A

AP Aol Z7tE A WAl = =71 o
Aol 7=k FnFTAC thstel= Flo &S Eelsto] AAs] 2y E

=l
%9,
o

Ol
ol
=l
X0,
rlr
pory
&
rlo

3) Wil g fifELAES] A A

FAFAEANA AR=3 Hem3te] 7B AV He A Wil dE wlifE o
JHgolrt, AAR 71 sfAgetor =79 F8&o] o] Fox A mmS MR
o =9 4Fd Jde gy AXFES &
o] SHGE, FEekal RSl (prompt, adequate and effective) H.AFo] o] Fof x] of
Fohar FAska Aok ool el A2ak Sl YA B AWA ARG S A
HA AFEFo2HEH Sy ANATES SHA, 53 AARET F719 A
Arol g ARl = fstE ddstHA olYd F&el daiMe GHEUIE
(appropriate)’ Ao 2 FHetE A4S Hela Jrhsd

ey 19629 AR HE o] A LREE A 19749 59 A5 A A A
A T AABke @ 129 TEK O KN HEFIZEG B3 EE SA2x A2%

5o UNE3 9 Zog T3 AMEE B 7|Fe] AAEHASAE B3tz
1970t ol F m=E W Ee A=ES edE t5e] BIT AZ2S S3to] o8
=

AAGA Hekes HolH SelshA 2 5 ks
Ao w 8 U Moo WEETh orA S8 EAv} HE
Aol 8, ol ThAl WM (creeping) BOUW' T BN MO 2 ol

2 5ok A Sgeld 7, F3FAAG Lo FoH BHow YA 4

g

83) ml=re] BIT =R 9ol A14x A1 u= 2 3% — 5 fEREe] BIEEAR e 4o
fEEeF i, = A BR ZHRF4: ﬁ%né%"ﬂ a3t 2AE ALt AS welskA &
o2k sof Qi)

84) =AIZ supra ) 36, p. 141 F=*=.

85) 1974d 12¢ 12¢ F4dZ3 = 29 3281(X X IX)ol 93] kA, 1207 =, ¥+ 670 = (& 7)o, dn}
A, As, SAFEA, 9, ]“?), 719 10/ =o 2 & 4 A e, vde 71AEs s
1670 & 157192 AX=25F<20 OECD3| Y=ot #H53% supra 5°) 10, p. 34 =,

86) =A% supra ) 36, p. 141 XLZ.
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A3 MEIREE AL <o R dF

A miRmEse g ¥ 7Y

1. 74

D AE, AHAE, RERE B lERE A 7id

Ao ol tio) FAAERRE 43S Robd WE Wit 71F (fund) S
nath ouE EH i FAo wan Ao Ade tiel FARERYY A

O1) HRFEAALL UM, A2E(Fole] Ael) o] MelA AgFHE Folel el et 2rhAY
2004. 10. 5.][A1 =< 2004. 12. 5.]
LAREA S de FAGRRY A4 58
$5tn 7 AR FAANA ALANE A
PEAE TR 24 opn,

FAFH

FUSPLE w PO YL E

WolA the ZHEe] k(o] At ole} #rhel &
& wath gy, gELEe] Aok A7 Aae

£ o LS
4z o
ot
2

2 MHTEAINTE B G HTAE TN A FANG} FAAAN I} G FA T
o @rh @ FAARIAE Do,
92) THHEAATL EAW | AR N2 REA AR AL Y 5
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FASE FAAE 3091 olstelop dha, PFARAS EFF FAAE 5091 Wl
olojef alu], FAA HAFSE & F glrh. 2 ARl X A=t A}
BFAHAZ(PEF)7F X8t

obele] <E 1, 2>elMe A= FRHel W 542 Hysty A= FGH

HAE &7 fA AAskL Aok

O FARAEIINE AHste wolle v 439 248 Z3Fojof it}

1. Abge] & RS A= Ao $27} 5081 olatd A

2. BEATSY) AT & Qv vEHHol ks W st Ale] @ S AREA oy T
A

@ A

® A

@ AREFAALE| AL diatol s o] Woll 53] A AeE At AE T A A &
TAS A&tk o, AW A198% - A217Z2 A28 - A|224% - A274x% £ A286%2] FA4 A
EEAAES| AL tite] o]F H&31A] of gttt [H 24 2004. 10. 5] (A& 2004. 12. 5]

A1447213 (A1)

@O APRFAAESALS] AL 191 o] o] A giabdat 191 o] o] fEA Ao dts, Ab
o] F&E 3091 olam Fuh

@ A1 A FFE ANEA JoA v BHFEAIFEOl L AARFAAEIALY] A RS
10049 10 °o]4E HS5she A9ode o b2 HFANTF5Y 5 - Az B A F
£ gtato] Aatetejol doh [Ex2A414 2004. 10. 5] [A138Y 2004. 12. 5.]

1442214 (AHLe] E41)

O AMEEALAZSA AFYEY Exle] HE4E dF Tt R 3ok ow, AR sFAH o)
bt Ak 0]9S FE st Qe A$EA UE RE ALY Bt dE Wl §7)
THORE FAT 4 gt

@ FretAdAd e HAEATFA S 100919 ool A dlEHH o] Hote FHoZ g}

- 41



(e}
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Ap-g /o] TE A} 5 AbE
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A7) 3k 7] e 7] =&71/37]
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94) Barry Eichengreen and Donald Mathieson, “Hedge Funds and Financial Markets : Implications
for Policy” , Hedge Funds and Financial Market Dynamics, International Monetary Fund,

Washington DC, May 1998, p. 15.
95) A= 19923 ERM Crisis ©] % Bond Market Turbulence in 1994, The 1994-95 Mexican Crisis,

The 1997 Crisis in Emerging Markets SolA] A H=7F & IS 3 Ho] FEw3 ) A
Mgk W82 jbid, pp. 16~17 Z=%.
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A, FAFEHE T FEALRY ol Af, BY 5 AEANAA EF 3]
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AAE ARSI AALAY FolA Ll HoE KA 1009 2 o), A2
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29 Fob 209 &y ojAte] mjd F9]S zkE zpojof gt} ®3F MInvestment

Company Act of 1940, Section A3(c)(7)oll g} 100 7FA] FAAS wES 4= o

rxﬁ
o
;
Lo,
I
b

W 2% 747t ‘A49l= FAAHqualified purchaser) o] 2+
b= Aol 500%F @efe] FAAMES Hfrstolof shal 7B FA Al 2H5W Rk
2] o] FAALS 7FX] Apofof gkt AbAI g W82 ot o ZTh99)

96) Deborah Brewster and David Wells, “Assessing the amount of risk attached to the use of

leverage and derivative is difficult.” , TFinancial Times; , London, Jul 28, 2004, p. 15.
97) Twifk O, , 2004. 6. 18, A1l =
98) o], TalAA= HHERES By Tﬁ}x% B ATy, NABAGHATFY, 1998, pp. 21~22. ;

AU AAATL, T2 HAA=] fon i L BNKEES, , 1998, pp. 1~5.
99) ‘Ao FAAEY] Uizt AZA 7L Mnvestment Company Act of 1940, ol S ZAsHA

At Jded, AT WES 275k olelel 2Tl Robert A. Jaeger, supra note 7, ‘Chapter
12", pp. 183~184 =,

“Limited partnerships are designed to serve a small number of large investors. There are two
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mutual fund regulations; 7} ¢4z} "Federal Reserve Regulations; © w&t 44
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FAA= gAE= Gy = E=2A(Alfred Winslow Jones)7} THE &2 A A=

i
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<
N
A
1o,
4
fot

(Jones Hedge Fund)® <el#] Q10D &= 1930 t] $uko] ZEd|o} tff dhof A
AL ek 9] S wro Shrz ol Eo|dtl 1 ¥ F(Fortune) A AF o R ZHEsHHEA
AHRAI O gie S E 719k 19494

—IL
Co.g A™atsled ozle] Az AA=R AAHT ot 19 AEE 19709

main types of private investment partnerships, defined by two different sections of the
Investment Company Act of 1940 : Section 3(c)(1) and Section 3(c)(7). A 3(c)(1) fund can
accept no more than 100 limited partners, and it cannot conduct a public offering of its interest.
As a practical matter, this means that a 3(c)(1) fund and may offer its interests only to
“accredited investors” as defined in Regulation D of the Securities Act of 1933. An individual
accredited investor generally must have at least $1 million in liquid net worth, of and annual
income of at least $200,000 for the past two years. An institution must have $5 million in
assets. A 3(c)(7) fund can accept up to 500 investors, each of whom must be a “qualified
purchaser.” Becoming a qualified purchaser is tougher than becoming an accredited investor.
The individual investor must have at least $5 million in investable assets, and the institutional

investor must have at least $25 million in investable assets.”
100) Ibid., pp. 184~185 #=.
101) Bankim Chadha and Anne Jansen, “The Hedge Fund Industry: Structure, Size, and Perfor—

mance” , Hedge Fund and Fincial Market Dynamic, IMF, Washington DC, May 1998, p. 27.
Stuart A. McCrary, supra note 5, p. 1 =%,
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nrhs AEAQ BN} B g Ag AEEo] HPe B Aste] ®
Aste 497 ek 1207 07d% 29s D Ao FARNe] TR 59 g
9E A% ¥E A0E F451 Ak

vii) =9 A= (fund of fund) - HAH FAALE /AL Ae] ohet #4
Aoow B4 s Asolth AYTAE St AT donE Add Zus
90 AR Aol Ak AR T 262 HE £ 4Are] FRE 1979 @
eut g,

oA B upel o] A H=eta stuets 1 TR @ thate] ol Bm
AAZ 5A I7k g3k F7134 45 st dAAEE AXNA=TE FE o F
AXNAE FollA e =<t ZHEZ(Julien Robertson)o] +&3t= ElolA HE=
(Tiger Fund) ¥ Aj3to] A=(Jaguar Fund)$ A A2E 27} 83t A€A=
(Quantum Fund)7} Ald e &&A

2) A A= FExA

A= FAALS BE AANASE g % FAALS dan g
= > - =1 =1 A

UD AAA=E B o ygE gidoz dA = AAedds o=
kul

2 gFa a5 ANIAA Brde Pk Aol st ofwA Wk

of e AAAE A AE AAG Foof AANAEELS I YE FAUTL
A)
=

o] W A4S & W FE el s vEke Al ALt e

117) Stuart A. McCrary, supra note 5, pp. 59~71, 175~191, ‘S|A A=< FTAdeF = g2 oy
AHE" 2z,

118) Barry Eichengreen and Donald Mathieson, supra note 94, pp. 8~11 Z+Z%.
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FEel A geetel gheS FElstA AAATIAL e dEelth BAFA A a9t
By 2 ) 2o A9

G 2PE AR E e #AS TIEdnh HE diEFe] AUAA AFESA
OEA BE 250 Vg Ee] AUXA 2 &P w&:Ho A AT AT
NE 2 goleglty, AAFREY EAHTIIE F4FE o AEdE F§5Ue e
#a'119) 9 5 F M (put option)' 1200t} £ 4 FANA AEFA R} AEF A
& Asste A A3 AH7E Add 37 27] dZolvh weba] o] A )
of 3 3 FEFA T AALFEA v FHEET a8y AARE
Aste AW FR7E AA TRl 27] WEe] 23 AEAY
o} vl =8l Ak AAA 5% e FAEE askH ek ddGbel] o wd

o

= IIste gzadgrt s A =] Aol dArh12D

2 E gAY HAL WA b &
Al Zhgo] 3 FA9 PAVFART ¢ eed Aom ATEHAS w vfYgste Ao
Bty AAZE FAZEA WAE A= ‘NAEEEYE(mplied volatility)' ] ¥

119) A &3 (Forward Exchange)> a9 dA71d T A7 Wl AN =8-S dAHT
FAAZ ol AL wE oF&3 =TS BITh o)A At Hfpol WE FHIFS
9&t7] 91ek @A (hedge) AU Y =g FrIAHANME o] &Hth AE3 A A& = A4
5 AEIAA e AEAAM T S,

120) Aol dee 44 710y S dA7de A FF(FA, Ad, 78, 53 5 ¢
A 7tAocw AAIN F£FS w4 P ES Lt FFZ=HAFY3I], supra F) 4, pp. 260~
262 =,

121) Stuart A. McCrary, supra note 5, pp. 175~176 #=.
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122) Stuart A. McCrary, supra note 5, pp. 59~60 F=.
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A& Sunil Sharma, “Regulation of Hedge Funds’ , Hedge Funds and
Financial Market Dynamics, IMF, Washington DC, May 1998, p. 63.

<HE>SE AT AL

v FF L= (mutual fund)= =Y Z7190 PN A = (closed-end fund)123)7}
FE olFdeoy 19299 dEgdow iR =abskal, 1940 THeE@ELL, o Al

Ad o]F Pl (open—end) - FFFEAH = (managed type fund)E FAlow

of goh. AP A FFIUE] FA B vyl A HH o o] FoX]
le2]
=

2
off
o

B

FAE5E(unit trust)12de] wvl&] fsAdo]l wlg =oh HbH #HH Y 7
219l w7} o] FoyX| X ko Q| AIE L QERIS} FA}3| AL A ok
2} 3B B G (5 %% (repurchase agreements)1257Fo] &) ¥ o},

ol W= wFIdAEE FAWALC] S wHAtel mek AA flbEaE

i)
Iy
2 N £ K

fund), 4% FFAA= 502 W F Aok e FRIU= Ade @)D
e <

123) g ANG e TR ANFe fule] ssolRe] mer TREG. AW A=E YD
(47) %9 Al st b AEE Bsha, A4Y AL St ARHeR A4
A g AR BRT 5 SUE AfAd W Busk Abseth meb dugow AAY A=
4 AN S Poldt FRFAARL, TFgALTeAL V), 2004, 8, p. 142.

124) BAEe BERUSY AZAEADZLE 4TS FF, oF wAAFHE AR F
A A A AYste ALEA Sevet FUFEA AT AR wzah 193090 v
FANGAES GHoR EANEA Fe)o TRl Tl By WHOE o AR
o 1 FLF ERL FHIAAGE KU A B RPANE UER AFs] 4F % F
AZAL dAsta FHSA wel @k Aol

125) FolEAR AR Tl U I F FAFAE melo] HAR: 2PoR wPste A
Aow A 77te] WE fAAE Ak Aelth AW RPIRLE Bk FFFAYY

3], supra F) 123, p. 242 %
126) MMF(Money Market Fund) &
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M RAAR Adge) 820, AL=G WE HYYE AP 30%E Wt

AL, A -9 A (option) AleFel Autol Akt A E(futures) AleFe] 3#2]1 o] A

127) FIpE AL Fohel my Az dME, $A49 SH A 4P FA} AZE HE
AL S0 g HEFTAAL, HNTAAR FUe] FF FSAA” 2005, 11, p. L.

128) Charles Batchelor and James Drummond, “Hedge funds see influence grow as they dominate
trade in US distressed debt” , TFinancial Times; , [LONDON 1ST EDITION], London(UK),
Jan 18, 2005, p. 1.  F8UWE&S T ehd oh Zoh
“[Hledge funds now play a dominant role in trading US distressed debt as well as accounting
for a third of all trading in futures, junk bonds and credit derivatives, according to a study
published today.”
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izl
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#olal, g A de e AAA 2ol 3 dHE HAFH RE"s F

£3] dAHEE FFRAAI A88s tAE st FERE Zta gtk 7
2 AR dojA e SR (abuse)S
TABHE 19339 T4k (Securities Act ; FAAH A A, A o F3) B,
19343 o] T4 LA (Securities Exchange Act ; SlF7|#eol ZAAHL 52
51293} 19400 o] TEE @itk ) (Investment Company Act ; FA3] A9} F

sIAke] el & B A, TREEHE, (R I FAAYNE T5),
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129) 19339 "4k, ¥F 19349 TR kskil ol Al WidsEH S AT Bl da& AAs] 74
st de=d, 2 W82  Simon Gleeson, Financial Services Regulation : The New Regime,
Sweet & Maxwell, 1999, pp. 131~132, ‘Market Abuse And Financial Fraud %% #%.
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TP IZE & (Investment Advisors Act 3 FARAIEAY] 52 %) 19744 9
"REMEAATE: ) (Commodity Exchange Act ; #8412 52 - H i S5)o =
st ok a8y AAHEE I AA T DEEREE S O g B A
H=¢l wE n= ZADY Y Y3 (Securities and Exchange Commission, ©]3}f
SEC)9] A5 A9 wx ¢ga Jrhl1do FAA=E dnkd oz 57| do o 5
B F BGARake] A 9 Ao wI ARFEB7E AAE Jdom A
ol i A FAE WA GerhBD gutk mige A= w5 HdEA
Ao AYsAY v=m FAAE 3R A A= telM = pEn e EKE ARG
(Commodity Futures Trading Commission, ©]3} CFTC)o| &% - 11, 7|SHE
FTA 59 9FE Feti) HE A gk Hell #& v=e AE d2
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<ol 9t} JFAEZS 73t = WA E

o 5 MBSEMES ok BEE &7 Aolm AAAY FHE F dE FA O

S dAHgE)7E o] WEolth. 1A IAAAESY FAE v AEFH 9%
‘]

A FAA] dHe] dasit. 2eMte $F AT #AdS AL

130) sAA= FH7 e Z$ TAccredited Investor Rule 501 of Regulation D ¢ %S zb3o]
of Zhth, T3 1998\ 8Yel KR HFAHAEHEL@(SEC)E Investment Advisers Supervision
Coordination Act 203A, & 7§43t Multi-State Investment Adviser Registration ObligationsS
¢stste 24 E Hs v SECE teivdt SAA=AR fARE 988 @dsta qdth

131) SECell oj& dnta] A& W FRdA=ed va sAd=s FA7F 79 gl FFdd=s
HAEEZ ] Ak bz FAES W=, 7 W8S FE leverage, short selling, diversification
of 3k Rolt} SECE HEZ 9 gross exposure(fAKEEME)S 150% oW = A|3sta 7| 7] el
TR 2AA dEE At v whH XA —m HflEgEel AY siANE Bk
o] ZEA st 2FAIE W88 Robert A. Jaeger, supra note 7, pp. 184~187.

132) Sunil Sharma, “Regulation of Hedge Funds” , Hedge Funds and Financial Market Dynamics,
IMF, Washington DC, May 1998, pp. 62~68 Z=. 71+ ‘Investor Protectio Rules’ |
‘Regulations to Protect Market Integrity’ , ‘Reducing Systemic Risk’ S o2& o] A HA=

BB RS AlA Skl Qi
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<E 4> ERe] A= B

T e

19334
5933 iti AAdE FAo] AngHe wgony dAUE: F
ecurities

A7 HEol wbirE. wEA L FAY Y 553
Act o
(R FARS 8HE FAEEA AS R gl
193411 *

AAAZLE (Aol ohd K= 1+EH 7] gie 2]

Securities olo] st A o)A xﬂgg‘ Zho1e T At i 7] =
Exchange Act

e et < Ak, AlE- S SECS} Ap&7]3el A= ok 4.
1940 10078 ool FAE 7FA A A ZAY FAo g
Investment TR S 1R e HEE FxE AL A A2 H.
Company Act FRZALE 7Y, 19y FAAAENY B2 5 SEHAY
(P& et s) = AE. g2t AFEFA FAAEFS AL F S

sl A A =2] General Partner= ﬁﬁﬁé‘?ﬂ% =29 gok
19403 %31, Limited Partnerv B&SZ 54", 559 FAAT
- AAtel AE AFste] FAA T -‘4?} HAsE BEE 3}
Investment
. i, B A £ A FE A
Advisors Act
| SYEEA FAREAL UAX B3, I 12442 24
e 7 1569 wgtoln S &% EX}Q*P’“ FAAE A= LSt
A Geobd Bk 7
BEO FAA=E 'CEA, 9 FAES T3«
19743 H A g 38 % (Commodity  Pool Operator, ©]3F CPO)+=
Commodity "CEA, o 93t FEFAE(F/AFTAE 22 848X
Exchange ol AEFAY AdE HHoE dA=yY & AQiks
Act AFrstAY wholEol= A
(PEh AT CETCE AR H =9 o

E’_

CPOell w3t G,

A8 FdEsAd Y, TaHAAEe] 543 Ay, 1998, pp. 35~36, <&> F=.
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% 19401 "The Investment Advisers Acty ol &% FxpapEAEe] flstel] 3= H
=7t e gt Sk we A1

¥ A A= TCEA, (Commodity Exchange Act)®] L3 FA4Z wra 9l&.134)

¥ S XH=2] CPOE CFTCel & #(Registration), 15 (Disclosure and Reporting

So] o7} 9l e 1

AAA 2ol X AFRFAAE(PER)S] FE= 19909t S8 2A S71ek3d

oo 20029 @A 1% 20009 2o o]& Ao=m FAHHAY. PEFS 7rEE 1992

133) 19403 ¢] "The Investment Advisers Act; ol A& A A=7} 5 2o o] afdale] S=o] WA
HASES & 4 At Ibid, p. 649 AW Hx.

134) Ibid., p. 64 %, "CEA, 9 9¥bE A= 19 =% p. 64904 #AA38] ofF i Ut
“Section 1(a) of the Commodity Exchange Act (CEA) defines ... [CEA] Section 4(c) or any

»

leverage transaction authorized under Section 10 .... .
135) ‘CPO9] <¢F'o] #3leli= Sunil Sharma®] o] =&olA #AA3] AwWet oy I o F3F
Aol e WS Fyste] oot 2ol ZlEsta vtk Ibid, p. 65 F=
“[Tlhe registration, disclosure, and reporting requirements for commodity pools and commodity
pool operators(CPOs) can be summarized as follows :
- Registration. (1) The Commodity Exchange Act precludes persons with a criminal record or
civil disciplinary history from being a CPO or its salesperson ; (2) applications for
registration are processed by the National Futures Association(NFA), a self-regulatory
organization, under authority delegated by CFTC ; (3) a CPO applicant or associated
person(AP) must generally pass an NFA-administered proficiency exam.
- Disclosure and reporting. (1) The CPO must file disclosure documents containing specific
information with the CEFTC and provide prospective participants with copies of the filed
disclosure documents before accepting funds for participation in the pool. Such documents
include information on risks relevant to the pool ; its CPOs’ and CTAs’ historical
performance ; fees incurred by participants ; business background of CPO’s, CTAs’ an APs
; any conflicts of interest on the part of the CPOs, CTAs, and APs ; and any legal
proceedings against the CPOs, CTAs, and APs ; and (2) the pool operator is also required
to file with the CFTC and provide participants with periodic account statements and
certified annual reports. For pools with net assets exceeding $0.5 million at the beginning to
the fiscal year, monthly account statements must be distributed ; otherwise, these
statements must be distributed quarterly.
- Maintenance of records. At the head office, CPOs are required to maintain books for
inspection by the CFTC and the Department of Justice. Detailed records, in many cases for
every transaction conducted for each pool operated by the CPO, transactions of its

principals, are required.”
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Aol a ARG 47 6209 2, 5409 2ol skl A PEF A%
723%% AASL At SEFvEE Fapgde] 1959 2ol @a AlA 79, &
FEYTEE 369 2= A 1496l A8k vk 53] 2000958 IT 7550l
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a8H PEFE H3E5o 1 vH|Fo] AA 1 9drt HE XA}

lE’_
A7ke] 56271 PEFS] ¥A4sts 202 tehta Qek ol ¥ mFe g Sy
I

a1 Y9E e BN 53] A =4 PEF= ¥4 o539 428 F53§
1 ded, T35 A5 FE 19dTd #4S T la dide] Ae FEEE
Z1&e] afrsta e FEdtel #AE Holn givh FF PEF= #FHA AA

= al
dolli= 4809 2 FEE AAe Yok T §9 Buyoutd =i 1980

136) ©1%-2], supra 5) 105, p. 14 F=.

137) H&rk, Ay doll A9 PEFS 937 | mlefdl AMFA(F), 2004. 11. 26, p. 7.

138) Angela Sormani, “LPs to increase private equity investment” , TEuropean Venture Capital
Journaly , London, Dec 1, 2004, p. 1.
A7 A ZIA S A EH Z#FAIEe] PEF HFol FUEHIL USE HoFi itk
“[Cloller Capital’s first Global Private Equity Barometer shows that 56% of institutional
investors intend to put more money into private equity and hedge funds over the coming 12
months, with 42% admitting they are currently under - allocated. Forty - three percent aim to

increase investment in private equity, and 45% in hedge funds.”
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139) A&, supra ) 137, pp. 11~12 =,
140) ©1$-21, supra ) 105, pp. 19~22 =,
141) pEZEEPFEE AR, “WTO HEkyel 1010 L xek 20019 HAF LM A=A | AdAdEF

2002. 10. 21.
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Tk H AAE FFAA Soldt " AR, 1 AmdolA mme] HlFol
2002 86%°ll A 2005% 62%% shetelgl ot ofAloe] BT 3%°lA 10%
Eo] FFHo] FrtH I A, 24, 15 FHFoE HE FUF 9535
Aol AstE il AYPH]E s ToE Qs FAFE] HA E3E de Aol
T} 143)

olg]gt A AL B AIRFAAE=Zo] HE LHSA H AL AdATor =4
= #dH A (leverage) SH14DZ Qs A7 g &4 o] thE o]l oA FX A7 H Tk
=ve JAd 4y 92 AxgHom Axs @ T owHmAERRGA, 2 R

WD ol g3te] AFe FFY 4 Addche del T UL Atk o] F folF
SAPAGE, UL AAAE L ARFAAE] bl W] AFH 4

[
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| =l Yrk AYE ste AF o=
3 2 Zololnt AT WEE &= Fokolth 1 WdE Yol 9 AFsta

Je 7kl el Ja BE studes AFMYES stal =8 HolESole It

% stk Tl FARARE, & A9
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Ae s FAT 5 e

142) A4, supra 5) 3, p. 7 F=%.

143) T4 Oy, 2006, 6.9, A4 ZZ

144) 422" Abdol ostd, Az, ‘T4 588 Asstr] 918 2189 FE(the use of credit
to enchance one’s speculative capacity) 2 A= o] Qlt}, dwbd HeolZ= AEFo st FX
AN ExAA v &, 2 AEF did AdE oty zAg W82 uhEo “s|x#A
zo Fug A B3 BT A AAAT A dHEES 4R =FE 2001 5 pp. 4~5 FE.

145) 7<% supra ) 103, p. 15 F=.

146) Tol MY R AL, o FAPH L To]F A 33 2 A9 wxd #3 FA, (Convention
for the Avoidance of Double Taxtion)o]t}. o] AL 7]ho] AAZFS = 37}( AdA =)o =
AT THAFAT)ANA AFE oFHeRE e A4S T GAE A7 93
rigdo] o2 w7t A &S st BAg ol T diE] AR AeS %ggqax] %
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c}.
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149) 774 <, supra ) 103, pp. 3~6 F=
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R 93] ARl 1FFE g Y5 FNEYL FEAAE Al LG
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256) Allan S Nam, “The Asian Financial Crisis : Causes and Remedies” , T8t #1449 A4

o, AA st Wt T4, 2004. 12, pp. 144~146, Chapter IV ‘IMF Remedies’ Z+%.
257) IMF9] Fx% o] #38teod= IMFFA 3%
Article XII Section 5 (Voting)

(a) Each member shall have two hundred fifty votes plus one additional vote for each part of

r

its quota equivalent to one hundred thousand special drawing rights.

Article III Section 2 (Adjustment of quotas)
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(a) The Board of Governors shall at intervals of not more than five years Conduct a general
review, and if it deems it appropriate propose an adjustment, of the quotas of the members. It
may also, if it thinks fit, consider at any other time the adjustment of any particular quota at
the request of the member concerned.

(b) A=k

(c) An eighty—five percent majority of the total voting power shall be required for any change
in quotas.
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Right to Development; oA FAHAYFHFr B3 )
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265) ol A& A, TR TRl 93 FRiI(Peace by Peaceful Means); , Johan Galtung#®, 4,

2000, pp. 4~11.
266) Jung Mo Kang, “Korean Economic Crisis : Causes, Prescriptions and Reforms” , Seoul, 2001,
p. 178.

267) Robert Wade, “From Miracle to Cronyism : Explaining the Great Asian Slump’ , in Financial
Liberalization and the Asian Crisis, Ha-Joon Chang at al., Cambridge Political Economy
Society, Palgrave Publishers Ltd, 2001, pp. 63~79.
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272) "The Economisty , supra note 270, pp. 69~70 2=,

273) BRI R, T B GaEa, 1279 173, 2003, 4. 25.~5. 8, pp. 10~15.

274) Paul Krugman, “Saving Asia : It's time to get radical” , TFortuney , Sep 7, 1998, p. 74.
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ward)st7] Al ZFekal, SAlA = R o Pa FAUFES] AFoM Y 23y F
A7vE FE(herd of investors)e] o] AVFS o877t A= A A

T} 278)

275) WP A sebe, TR a2 Rk, | 1998, 12, pp. 245~248.

276) Andrew Rose and Charles Wyplosz, “Contagious Currency Crises’ , Capital Flows and
Crises, Barry Eichengreen ed., MIT Press, Cambridge, Mass., 2003, pp. 155~157. ©] =% A
= R AAs Ad 5890719 SAS dds] £4sta Atk

277) ‘carry trade'= THEZAZF 2t g0 F43 22 frisde 5485 58+ J9& 2
gt olu) FAE fUtEdY s Eel AdEHEY =& B EAHE P (positive carry)}
st 1 wilel AE UAEE g (negative carry)dta 3th Ale] EFo]l=9¢ ol2F ZAE
&S et FALE AFolFAlelth o] o] wWEWH FAYNT FoEo] &S s

A

AQ5 gen B 4% 49T BoE BAE AL AY FAULR FAE0e Fa

Al "ot FAW A= AT Adagte] gl ks Al & 5 Y] "ol A
gl Evol= wtEA AW X(SA T ] FFA Jhewe] v&)FAket dFdns Aot F
o 5ol AR AFEFAA e Edelne] HlFo] wobAa e AL HAHEES] ol
ke Ao e A Aol glrh FAAE=SFE Ivesfe] deta FEE 1% 1,0009 27t
d4e A e dAAES £ ARS dehle B gAE 108l Eeta gl -2

o} s} okAE AR FuUridEe]l A3t AwS Wol &Yt ST HUAHI, supra
) 123, p. 255 =,
278) Eichengreen and Mathieson, supra note 94, 1998, pp. 17~20 *%.
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EdEdTE A ugd b AZSAed o ket SRtz A 23E T

B8] olga, Ll 19989 HAol FE971E QF LTCMite] 5Hatg]7] of
F o FAFEAE AuAe gAY Ade AREA Eg7 f4)

g AAR I ARE M S dvke Aol F) mAE s Al FEde]l Ay
W A~y G 5852 MEAde SUtsHA "o AAR o5 AF
Tl AEAR BAE JHEsta ol EESM fEHE P (multiple-equilibria
crisis model)oll A A A& o] =2 EQkst A GGl es dHeA & F A

T} 279)

o] selFg RN F2 1dut B A2 Wesh A6l 1d o4, Aol 10

ool A/ HES FT 87 BAR Wk mk B Aoldn 33

B}, wepd Aol Adow s oA ofAlel ztwe wrAl §)7le] WAH o

& Aol oggv]e SHENE HavAE 2xz Qo] Wi AF FH
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279) G, “HEAMEIZY SisEel mAs R dls - gl Aloh RBIMEGET | wBIRELEEE,
2000. 12, pp. 23~24.
280) 1997 gk=ro] 939715 ro} =4S-S (IMF) AAGtel A FolA € Fa ¥4 7h&d st

olth, M= Aws @2 Uy AVR 288k 457t ‘%S g, ol&gx &&ste A=
of 7|zke] ME dAetA] F= As viavfAta do. g A9, AA TFEEIAES T

How @ BeslaEel A9 FE0AA 10 UT EE 1399 BIAEE Bele 5,

N

AEo o] AFE 19 o, A= 10974 Z7] dES dlFurt 932717 TASHA o] njA

w12 Q1 A fEd f71el W Ao] k. oA QAT HA7F F R RE7]Hol A

TS o|FA ¥ale HHE 2=t 35 AHAYSI], supra ) 123, pp. 219~220 =,
281) Ty HARWER, , ‘EE9s 22839 iy | 2005. 1. 5. 9A A7TH Hx.
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72 2elolAlolE 5 4 Stk EelolAots AREA Ao &9 v|E AE
Aoz FEIFATL HIUMr| e grh 199849 99 AR FAZAE =Y o]F 3
4 5o AAE e TelolAoke] AEAY ATEA WHL(98. 9. D2 F7HA
2 = g e, A Zeolxer =AY =9 mE AF1d), A= 7
B AZAY AdzA= HAAGTE] ATolA AFMTESE o 22), WA
ol AFAAR Sz AgolA ANFTYSd 58 ZR), 10000& olF2] 7
FA stfrE AMNTS2H s o), =22 Lol el AFAtel tigk o
= B TdojA ol 3 HAFA ] tF HEwA ol

AR 19999 29 AE9) & s A7l g=mFAAEe] AdEw T dF
TAE Ekeklal ad TheHl e @AM Al ods S50 2R &

to

1AM TEAS] WE2 1) 2¢8 169 ofdel Fxe 1d vnt o= abZo] el FAH7]
Zholl W& BN (exit tax)E F-3stl=dl, FA7173e] 77hd mwkel AF9-=

X

A9] 30%, FA7IZRel T~/ A= dFe 20%, FA7ITEe] 9/ ~1
Worgkel A9 959 10%E F-3sha, i) EAFGHE AdZ 99d 29 15¢Y o %
FAE = mate] AR 5AE FHsArh o] ARo|S5AE 19 oJUl fEA]
30%, 19 Z=3e] 4% 10%°]th

282) Paul Krugman, supra note 274, p. 74 Z%.
283) Andrew K. Rose and Charles Wyplosz, supra note 276, pp. 156~157 #%.
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284) ERHIAM = 1972L4 = o dfo] AYdE ERuFTE SAF7|AEY] g4 fEYoR A8 4
= T3t 55, A7 s As 2
sk Alaolth O] of tlate] PAA(EATH) A
s o wir7ls EXNAY =9gS Al A A thaiA = 0.005% =
AE&S FHsty] T2 543 o] 50%0]49 Ales Fistd dHv.a o529 3HA
A=E Ast7IE sttt Fwate EXA EYHE Fx THbw2as, 20060 40 140 B
71X

285) Allan S Nam, supra note 256, pp. 133~134 z+=.
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€, 1998, pp. 249 <%E> F=Z.

2) LTCMAR o] 9] FlEA Bk

LTCMALE] o] 5 1999 44, vl=r 47H7] #(A 55, AgEn Al =olAbs], Fa7
A3, FEAEAHALI)A 8] TEsATE HiA= LTCMAF 3471 &
A7 2 ‘=3 {5 Alexcessive leverage) S A7 91 dH o] A& Aokst
Atk F A A= dis udE FRE ¢ AF FASt, T F87]H 3
AAEE 288G AT e ARE HERE FAEF aFaL, KM Gkg
I (counterparty risk management) A|~®S Aol & FHFAY. TFAT
,HAEe 2y
QAsA wkg et AARFAZA L A, B 2420 A-AY HEAYAA 2=
7 T TAE WA FAE Tl tiFd #HAE Zads AN YI=
Presidents Working Group®l <& AAl¥ F8AF AA A %= (financial contract
netting)286) 718 W stalloF kar, AT A= SRR A E (offshore  financial
centers) = stolw FA4 7lvs FEE F UEF o= o AEHE FUAE 1Y
afof &

v 25 ALY E 3 (SIA : Securities Industry Association)= 20024 49¥ 24U 5

"USA Patriot Act of 2001, 28704 FAstaL = HBEEN I Z2a8s A9

SA ZANAES HMET TR oS A2 A ol Z=

FAE FAE W Yt wd AFBIALP ARG Feism

-~

A
kl
s
o

A AFAES #HAE Euk oly 'Bank Secrecy Act; , SEC, SRO(Self
Regulatory Organizations), FATF(Financial Action Task Force), U.S. Department
of the Treasury ol vtdd FAc Fists ALdlS F58kok obv Eo
AR Ad H& ok Ae Agel @ FAE ook u AFAY

286) w& 7ol Ay G gER AAAFE EMRGEet L FokE et dAMANRE &
AE Agd = e 54 TgrIwe =il dAlTgAIEe] 97l #itEe s HAE

X
pass
o

287) TPatriot Act; & 2001 9€¢ 11¥¢ Al AT < AlE}
voEHdEE MERA, RE 87 S
Y AgAEgoRRE FUIANES HIH ok 3= TAEES] A
HASs ALHom waol i R -HILS AW wA e FHE At ok
Stuart A. McCrary, supra note 5, p. 132 Z=%.
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A Ao digk 1A AE 2 FE 3§ dao] wef HAA A = AS
Weo=z g oA FAke] B9 =24 AV = A=A 23 (foreign shell
bank)¥ #HE AFE st /X #Eld & glew, g AlF(correspondent
accounts)E Sl (FHAORE o3 ST AlYEANA SHFARTF AFHA &
L5 FeAl AAE grolop vk ARJAFAIAL = AJAAFIALY] Ag- A
Aol Wi ARE FES] dobol shar, Wbkl A B OEHENA %
s AAZE H A3 s ofof ghrh S WAMEILY A AHARFAY A
2

A2 shefslor st FARHO HF A YW Ao

ol

i
2
=)

H AFAE oA e K TPatriot Act, A|356%o wat =pEAE
9] 7tsAlel &A= Aol wWste] el A B A (Suspicious Activity Repo-
e AAdste] AEstes HoJTh29) FeAHNE A, AN GA gAY

b ERAY Thedel = AFEA, ) Al ALl A9, AFdAF, Aakel oig

o

K
ol
ol
X

24, 1) Aol FF Blbold BEFHYS S it ANE e
ool waste] AL FAY s 2 A9, i) 1000028 S Z2oEhE
& S7HES Al A Bl digk muE diHe mrt Bd A9
1ol A GAH R AAX = 3, WP H=TLE GAHAR] %7t 59

[,.
i
o
L
UIJ

Azt ePuAARE Sa B Aol AE Pkt A%, iv) 4¥s] YE o
TR AT FAEA AGBA} BANl BAFE A, v) KD

288) Ibid., p. 131~132 =,
289) Ibid., p. 132 =,
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5 ek BA AR o dEs H7F 54, dEske HEHRE S A
ettt vbAl Q3= A dE 93 #E (counterparty risk management)E

© AFS EEIFAT20 T Ao At 718 EAGHIENE,
RS gl dS UAstA wt=Es wWete a2, drh a7 gig &

7% (margin) ¥ % H(collateral) &

X

olN
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T ALstnt Yol ARS Fia &FEHE AAH= g EEAE = 2]
7V glow, [HEHEI 7 dAF ol Fstal mebA Sy S, REIALEY
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oF HAA £Ad e ALHFHITE 7F3HA|
LTCM #71& 2322 sto7 A=

st Adste A BAE SUAL o A4RES Ak AAA=] FHH

91tk
SR WF QyEu A ol S (FRB)E dFeBEe] FA2E AA e

290) R T L Moonen, “The LTCM crisis and it Consequences for banks and banking supervision”
FFinancial Market Trendsy , Paris, Jun 1999, pp. 97~108.

291) Ibid., p. 97 #=.

292) Stuart A. McCrary, supra note 5, pp. 127~129. o]o] th3F xA% W& Chapter 8 , Hedge

Fund Legislation and Regulation #-% 3%
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aifekgel a3 F7HA < ARE TS, w87

FILES Anske], FARES FARALE FADAL AR Aol dF 99

Leveraged Institutions @ HLIs)29) of ojgt A7 ste] doAdE& st o
AH7A Al = wristar 9lo] HLIs$t Adistes 871l dig AdA4 A&

Aatshe P A A7 FRE Aot

Wt 55 AR U AFolgta W vH1998. 10. 19). ¥ AFATFELS A A
= At RuME HE(1999. 7. 138 =, e ved 2 A HEE=

TAE FEANFEY, AFIAFA, FAAREI FEAoln, AAHE FALA

t A=) FER BN A AFHo oFojAw AFAZY A%
WE 22m Aow, AAAEs] FAZ FAFEALE el 2 wgol B Aol
o ole] Aalo FAHA Wx7b R Aol 20

=~

FEY Ll F e Governance Kiidiel A =-& Hidl fhy

FFHRE AATH FEAAS) NG BAZT FUA AQel A AL @

thoole @A Q7] whEelm e el A AL A WHFo s

293) ‘HLIs'&= s|AA= & Faju&o] dHrist 5578 T
294) Stuart A. McCrary, supra note 5, pp. 127~129 =,
295) Deborah Brewster and Elizabeth Rigby, “Too much money chasing too few real stars : ET

SERIES : Fears are growing that Europe’s hedge fund industry is overheating and that

regulators there and in the US are going to start getting tough. Elizabeth Rigby concludes our

series [LONDON 1ST EDITION]” , [Financial Times; , London(UK), Jul 23, 2004, p. 12.
296) WEB< AN ERE, TEIBE<SRE R, , 1999. 7. 13, pp. 16~24.

- 148 -



o5 Aoz njdi Ao A w45 "ol AAFHer JPHL Q=
%t Y3, & o 7HENE oly el EF RS (Inter-Governmental Organizations : ©]
3t “IGOs”), FEBUMBERE(Non-Governmental Organizations @ ©]3} “NGOs”)el] o] =
ZNHA mAH GAl A L G o] HAIA R AXTLL =290 A Mk
By GRiitfE s g iy Aoz s Erbssta AR 228 F§EA
o] F3o] AR ow FrkE oo} Fht},

‘Global governance’®t 7]E9] K P.LIY A A A= A2 A2 A
of MEoZA, AAA RS EAE, dEEY NIy 4 EA, JdAFsE, dul
A, & G4 5o EAEd #ete] =7 AdeA sAer] e TAA F
Z7F Aok AREEolA A7 O A s ATuE RS 3 o
gk ‘Global governance’v= R& /S 98 Bl JIHE F3sta Hi4 A8
2& A% 7teAds S/ H mixlsfol gtk S A4S el A R A
HE AT FAA =89s Hotool e AAE FAIH2W UNY ‘The
Commission on Global Governance'7} #%3}315¢] Governance® &2 B]73H
717 BRE oky et AINIEE, A7, Yot e S AIREAG A ol 27|71 A] %
HASHA w=ojEojof & HAZE | Ao|th29 wepA Q1A Mg A A
st H oA =7H7F S8 S A AU 2 A o] mFEtal FAE =9
dF UASse A E oo BBt g7 23S A @Al EEE A 3
T QA S ve o g dto] AMAA R A ‘Global governance'®] TLAS &7
tal thar & 4 9tk o]9 s Ao Frtelwt o]Es i Aol ol A

B, G2 S uAof gtube Zoln I WM olsxg Aol 3 ¢

w Ho R FA|xE ¢lo] A ‘Governance ©] &' HE7LFAlFolo thdlk nu

= A HgGtO R ARaLel thEk tHeke AlAlERaL 9tk 1980 o

2
=
<

297) Mihaly Simai, The Future of Global Governance, United States Institute of Peace Press,
Washington D. C., 1994, p. xi. ; #HH%%F “Global Governance and the International Rule of
Law” , BB EE s, , oigb=rAlehe], #1454 235, 2000. 12, p. 2 AQ1E-.

298) The Commission on Global Governance, Our Global Neighborhood, Oxford University Press,
Oxford, 1995, p. 5. ; A¥Z, supra F) 297, p. 3 AL, ; FAHYG, TAAE s, ¢
2o o], , ZAYHAL 1995, pp. 35~40, ‘AAAAZE L] M FHxz

299) The Commission on Global Governance, supra note 298, pp. 2~3. ; A%Zt, supra ) 297, p.
4 AAE.

300) AF-Z, supra ) 297, pp. 5~10 F=.
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o AAE 29 AARFIH AFOR Qste] AT BATA} $157] A G
o] 1900 thol AASAge] RASS WA FobAote WAL o] Fou

A=A} AHello] o2 1 A% FAhe) N4 AFe B AL Fay
T toldl Z(Hayek) 59 A5 ARAEe] FEAE 2 A&Ho L H9A

_—

QA Aol Aol A HATH o]yt AlFFATod tl-§3te] Governance ©

=& A A8 FASE A S ERSe FARAY wUbe] gEs
dxsh= A7 AlAlSEAL hHE Governance o] Eell A Al A Fof ol tiek tite
2 AANEL gls AL AR RGFO B RaEn ATtk 2ol TEk gt
A=77E Bep Al ZAfFoHe] 228 F58 A 9 AsvrE FHekE =
oy A RAE FAstaAete AmvE AxgFoek JolH AAolt

o] #HEA =7t 9 A %=(guidance)©] t}.30D

O|ALE HF=7tE FASE ZFFTAE 49 ‘Wakny &% (negotiated economy)’
o AFATE = m=¥o] ARHASL T A G ER7E A o] 2Rt
FH Y2 o] (work-fare state)®] W olgt & F+ Ue AxFFE 71<=F
AlFfradel a7tol gk 5Ex9] £& 18a sAFAE FsE A
Z3e EHoE Uyt oy AaAlg AEdHola 7lFHd AFHe yAE
z3A oz A Gty thdFolA RFFE HaAstE o= gugth. A
Tstd goriorE E8l HAsolaet FolE == ik (negotiation) S EE 7
A R AXNAES dEHolar JFHl tfste} g om ol ForN x3t

H
€ 248 2y e g 24AAde S 4R 2A4E. a-dE B
%

Sl A FAAL o] o3 $=Ha HolA F= £oF ogAAE AF WAY
=< 7HAA Ergel <4 o w7k o]y et el digh A AYE ¢

2= EA7F okt oA BA Itk oo oz} Fo] st Wo]t)303)
E7)A R e S FEE F§2A49 Governance TZ9F F AW A O EA

WA Aoy erss 48 ¢ e Zeld 2w FriAE e 2= S5 A

-1 Hv o 1
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301) B. Jessop, “The Governance of Complexity and the Complexity of Governance : Preliminary

Remarks on Some Problems and Limits of Economic Guidance” , Ash Amin and Jerzy
Hausner eds., Beyond Market and Hierarchy , Edward Elgar, Cheltenham, 1997, pp. 110~
111. 5 AEES, “AMdze] 7id @ Awdzel Jds Aol wsk 23" ; AAFEL, A

Wxol AXs,  HEA 2002. 11, p. 43 A A&
302) B. Jessop, supra note 301, p. 116. A& =9, supra F) 301, p. 20 A <1-&.
303) B. Jessop, supra note 301, p. 117. A& =92, supra F) 301, p. 20 A <1-&.
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Dt

o
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B Aolets W A% @olsty, HRHOR R4 oFARe yud 39
HE AAstn EAss AL Badm 2o gelo] aATo R BERa %7
4 mAEe] BAE AAAQ A9 wA Aol wr} daE Azo] Ba

g A A olg. aE ARE mFrIARe Wl rAE FrtE Fdete A2
A sFe Blojus A ER oy o=l FAE FAS=dH Werh Ha

% o w8 o5AR Ay A o8 MR 54V 9 =29 A
ARNA, A A TARE] BAle AAR A9 BAlehs Aol FPUE 94
3 HEo] AR Global GHLFFS el 430w Felst: AL B
Asde] BE 4 &S dolek & Aolth ol F Sol wAA EHA =old
A5 Astelol sl A2 e ARLENIE 43 Folshs A7 Lasto.

ol

A2 mHREEAL et FERES 78 ¥

L B2 JuER ] IEAR A A%

1) R A A et A

A AR Feme AR B, dA vkt 2ol ARAES A

304) “V1F/ENAE AA - EMEQOR ENAETH wS £ k) | H R Ty 22835 2005,
pp. 47~52.
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$ WaA WRERY AR 5 ol F® 9%
£A42 ARY £ QES 45D Aok o vE2 A (OECD ARl
Af it Aol ok @ FFAA o Ao} dFATAe] WA=

ato] - AFHoz Tt

of
Sy
ftlo
=1
S,

n=e TSA™M, 7782 Regulaton D'8 Rule 506 whe} ARREA 02 R H
A7 FAA(H L 5009 28] FHAFAANS BT A3 HAa 25007 Ee o
TAFAALS Bpd 71#@)ek 3591 ote] At FAE d=e 7S H
of Bt ARE AFSA Pl HYlonh, 20030 EF AU A (SEC)H FA

b BEE el ALbE&arETE 25008 @y o] ol AU w=m FAAE 1569 ol

A% A=) 4 SEC 52L gRase AR FANS =UsAL 5
Ao we AAANSE 0044 RE AU, AAZY 5 FLARE TS
¥ Aon SECH FEelof wrh we SECE FEU4 siAdse e Dad
FE AZAES 273 5 dom, AAAE LEAEIY BAH FoU§S A
SFEE ANHAL 48 FAT + QA FUh aGn 52 AR 284

S& SECE 47199 AAF 2 #AAbe] gafok e}
FAAAE 7 B9k AAAE W A FA} Qo A FHoHes

305) FBIE 20049%H QATFE o ge] AARSe T HEIAEAGSECINS BkS HHlL
S$E% S9n EUE SARSS FAT BREMANS U gtk vy ARFgAcs 3
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60 0.4 0.6 0.2 0.4
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If neo-liberalism in favor of free movement of capital proceeds to extremes, it will
be subordinate to speculation. On such days, various funds like hedge funds and private
equity funds are likely to be major means of investment. These funds have the
attributes that avoid dangers and maximize returns. But there were cases that such
funds threw an international capital market into confusion. Asian financial crisis and
LTCM case were parts of such instances, which were due to a dilemma of risk
management system. These experiences aroused international societies to have
discussion on the establishment of a new international finance system, and to
contemplate the necessity of regulation on speculative capital like hedge funds, in spite
of meeting with opposition by multinational investment capital of which the U.S. has
taken the initiative.

However, our country, after the financial crisis, has been placed in a delicate
position to aggressively accept foreign capital, thereby, having had little critical mind on
short-term speculative capital. There have been a lot of discussions merely on
reorganization of an international finances system, but no fundamental regulatory
awareness in our country. The Korean government also has not taken active regulations
on harmful effects of short-term speculative capital and barely taken out a scheme for
nourishment of native private equity funds as a countermeasure of hostile ME&A.
Thereby, the awareness that systematic legal regulations on speculative foreign capital

are needed, started to gather strength.
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This paper emphasizes that international investment, in broad sense, is to focus on
the protection of investment and is to mean expansive notions including all kinds of
assets, and points out that the international investment norms so far have functioned as
devices which guarantees free movement of short-term speculative capital. Such an
existing international investment norms exposed the limitation - they are not appropriate
for regulations on currently urgent short-term speculative capital. The short-term
speculative capital that is down for discussion at this time has characteristics referred to
as the nature of private equity, intention of short-term earnings and detour. This paper
pays attention to hedge funds and private equity fund among short-term speculative
capital, finds out present situations and controversial points, especially considers
behaviors of speculative foreign capital in our country in all aspects and derives a
necessity that short-term speculative capital should be regulated.

As a process for a specific countermeasure, this paper examines international
norms regarding regulations on short-term speculative capital, and puts international
movement into shape that started to be discussed after Asian financial crisis and LTCM
case. In addition, it examines regulatory measures of each country including not only
major developed countries but also Chile, Malaysia, arranges recent regulatory systems
of our country and then, for efficient management of short-term speculative capital,
suggests several plans, such as an introduction of Korean version of Exon-Florio law
and regulations through tax law and securities act. Especially, as a regulations by
international law, it suggests regulations by bilateral treaty and international organiz-
ations, and it also proposes a scheme to establish international code of conduct to action
in order to regulate short-term speculative capital. Moreover, as a political proposal to
regulate short-term speculative capital, this paper suggests the reformation of public
announcement of information to enhance transparency and predictability, and proposes to
nourish domestic investment capital.

In conclusion, because regulations which are on short-term speculative capital are
not enough to control immense capital freely crossing borders, this paper emphasizes
that mutual assistance system and establishment of global regulations should be
necessary. To do so, this paper stresses that establishing the standard of international
regulations needs to be preceded and that a countermeasure of global community, like
foundation of international financial organizations as a cooperation system able to

mutually monitor and support international financial crisis, is in urgent need of.
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However, it should be remembered that all these efforts should be made without

damaging market principles.
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APPENDIX 1

<u|= BIT 249>

TREATY BETWEEN THE GOVERNMENT OF THE UNITED STATES OF
AMERICA AND THE GOVERNMENT OF THE REPUBLIC OF [COUNTRY]
CONCERNING THE ENCOURAGEMENT AND RECIPROCAL PROTECTION OF
INVESTMENT

The Government of the United States of America and the Government of the Republic
of [country] (hereinafter the “Parties”) ; Desiring to Promote greater economic
cooperation between them, with respect to investment by nationals and companies of one
Party in the territory of the other Party ; Recognizing that agreement upon the
treatment to be accorded such investment will stimulate the flow of private capital and
the economic development of the Parties ; Agreeing that a stable framework for
investment will maximize effective utilization of economic resources and improve living
standards ; Recognizing that the development of economic and business ties can promote
respect for internationally recognized worker rights ; Agreeing that these objectives can
be achieved without relaxing health, safety and environmental measures of general
application ; and Having resolved to conclude a Treaty concerning the encouragement

and reciprocal protection of investment ; Have agreed as follows ;

ARTICLE 1

For the purposes of this Treaty,

(a) “company” means any entity constituted or organized under applicable law,
whether or not for profit, and whether privately or governmentally owned of
controlled, and includes a corporation, trust, partnership, sole proprietorship, branch,
joint venture, association, or other organization ;

(b) “company of a Party” means a company constituted or organized under the laws
of that Party ;

(c) “national” of a Party means a natural person who is a national of that Party
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under its applicable law ;

(d) “investment” of a national or company means every kind of investment owned or

controlled directly or indirectly by that national or company, and includes investment

consisting or taking the from of :

(i) a company ;

(ii) shares, stock, and other forms of equity participation, and bonds, debentures, and
other forms of debt interests, in a company ;

(iii) contractual rights, such as under turnkey, construction or management contracts,
production or revenue—sharing contracts, concessions, or other similar contracts ;

(iv) tangible property, including real property ; and intangible property, including
rights, such as leases, mortgages, liens and pledges ;

(v) intellectual property, including : copyrights and related rights, patents, rights in
plant varieties, industrial designs, rights in semiconductor layout designs, trade
secrets, including know-how and confidential business information, trade and
service marks, and trade names ; and

(vi) rights conferred pursuant to law, such as licenses and permits ;

(e) “covered investment” means an investment of a national of a national or company

of a Party in the territory of the other Party ;

(f) “state enterprise” means a company owned, or controlled through ownership

interests, by a Party ;

(g) “investment authorization” means an authorization granted by the foreign

investment authority of a Party to a covered investment or a national or company of

the other Party ;

(h) “investment agreement” means a written agreement between the national

authorities of a Party and a covered investment or a national or company of the

other Party that (i) grants rights with respect to natural resources or other assets
controlled by the national authorities and (ii) the investment, national or company
relies upon in establishing or acquiring a covered investment ;

(i) “ICSID Convention” means the Convention on the Settlement of Investment

Disputes between States and Nationals of Other States, done at Washington, March

18, 1965 ;

(j) “Centre” means the International Centre for Settlement of Investment Disputes

Established by the ICSID Convention ; and
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1.

(k) “UNCITRAL Arbitration Rules” means the arbitration rules of the United Nations

Commission on International Trade Law.

ARTICLE 2

With respect to the establishment, acquisition, expansion, management, conduct,
operation and sale or other disposition of covered investment, each Party shall accord
treatment no less favorable than that it accords, in like situations, to investments in
its territory of its own nationals or companies (hereinafter “national treatment”) or to
investments in its territory of nationals or companies of a third country (hereinafter
“most favored nation treatment”), whichever is most favorable (hereinafter “national
and most favored nation treatment”). Each Party shall ensure that its state enterprises,
in the provision of their goods or services, accord national and most favored nation

treatment to covered investments.

2. (a) A Party may adopt or maintain exceptions to the obligation of paragraph 1 in the

sectors or with respect to the matters specified in the Annex to this Treaty. In
adopting such an exception, a Party may not require the divestment, in whole or in
part, of covered investments existing at the time the exception becomes effective.

(b) The obligations of paragraph 1 do not apply to procedures provided in
multilateral agreements concluded under the auspices of the World Intellectual
Property Organization relating to the acquisition or maintenance of intellectual

property rights.

(a) Each Party shall at all times accord to covered investments fair and equitable
treatment and full protection and security, and shall in no case accord treatment
less favorable than that required by international law.

(b) Neither Party shall in any way impair by unreasonable and discriminatory
measures the management, conduct, operation and sale or other disposition of

covered investments.

4. Each Party shall provide effective means of asserting claims and enforcing rights
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with respect to covered investments.

5. Each Party shall ensure that its laws, regulations, administrative practices and
procedures of general application, and adjudicatory decisions, that pertain to or affect

covered investments are promptly published or otherwise made publicly available.

ARTICLE 3

1. Neither Party shall expropriate or nationalize a covered investment either directly or
indirectly  through measures tantamount to expropriation or nationalization
(“expropriation”) except for a public purpose ; in a non-discriminatory manner ; upon
payment of prompt, adequate and effective compensation ; and in accordance with due
process of law and the general principles of treatment provided for in Article 2,

paragraph 3.

2. Compensation shall be paid without delay ; be equivalent to the fair market value of
the expropriated investment immediately before the expropriatory action was
taken(“the date of expropriation”) ; and be fully realizable and freely transferable. The
fair market value shall not reflect any change in value occurring because the

expropriatory action had become known before the date of expropriation.

3. If the fair market value is denominated in a freely usable currency, the compensation
paid shall be no less than the fair market value on the date of expropriation, plus
interest at a commercially reasonable rate for that currency, accrued from the date of

expropriation until the date of payment.

4. If the fair market value is denominated in a currency that is not freely usable, the
compensation paid - converted into the currency of payment at the market rate of
exchange prevailing on the date of payment - shall be no less than :

(a) the fair market value on the date of expropriation, converted into a freely usable
currency at the market rate of exchange prevailing on that date, plus

(b) interest, at a commercially reasonable rate for that freely usable currency, accrued
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from the date of expropriation until the date of payment.

ARTICLE 4

1. Each Party shall accord national and most favored nation treatment to covered
investments as regards any measure relating to losses that investments suffer in its
territory owing to war or other armed conflict, revolution, state of national emergency,

insurrection, civil disturbance, or similar events.

2. Each Party shall accord restitution, or pay compensation in accordance with
paragraphs 2 through 4 of Article 3, in the event that covered investments suffer
losses in its territory, owing to war or other armed conflict, revolution, state of
national emergency, insurrection, civil disturbance, or similar events, that result from :
(a) requisitioning of all or part of such investments by the Party’s forces or
authorities, or
(b) destruction of all or part of such investments by the Party’s forces or authorities

that was not required by the necessity of the situation.

ARTICLE 5

1. Each Party shall permit all transfers relating to a covered investment to be made
freely and without delay into and out of its territory. Such transfers include :
(a) contribution to capital ;
(b) profits, dividends, capital gains, and proceeds from the sale of all or any part of
the investment or from the partial or complete liquidation of the investment ;
(c) interest, royalty payments, management fees, and technical assistance and other
fees ;
(d) payments made under a contract, including a loan agreement ; and
(e) compensation pursuant to Article 3 and 4, and payments arising out of an

investment dispute.
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2. Each Party shall permit transfers to be made in a freely usable currency at the

market rate of exchange prevailing on the date of transfer.

3. Each Party shall permit returns in kind to be made as authorized or specified in an
investment authorization, investment agreement, or other written agreement between

the Party and a covered investment or a national or company of the other Party.

4. Notwithstanding paragraphs 1 through 3, a Party may prevent a transfer through the
equitable, non—discriminatory and good faith application of its laws relating to ;
(a) bankrupcy, insolvency or the protection of the rights of creditors ;
(b) issuing trading or dealing in securities ;
(¢c) criminal or penal offenses ; or

(d) ensuring compliance with orders or judgments in adjudicatory proceedings.

ARTICLE 6

Neither Party shall mandate or enforce, as a condition for the establishment,
acquisition, expansion, management, conduct or operation of a covered investment, any
requirement(including any commitment or undertaking in connection with the receipt of a
governmental permission or authorization) :

(a) to achieve a particular level or percentage of local content, or to purchase, use or

otherwise give a preference to products or services of domestic origin or from any

domestic source ;

(b) to limit imports by the investment of products or services in relation to a

particular volume or value of production, exports or foreign exchange earnings ;

(c) to export a particular type, level or percentage of products or services, either

generally or to a specific market region ;

(d) to limit sales by the investment of products or services in the Party’s territory in

relation to a particular volume or value of production, exports or foreign exchange

earnings

(e) to transfer technology, a production process or other proprietary knowledge to a

national or company in the Party’s territory, except pursuant to an order,
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commitment or undertaking that is enforced by a court, administrative tribunal or
competition authority to remedy an alleged or adjudicated violation of competition
laws; or

(f) to carry out a particular type, level or percentage of research and development in

the Party’s territory.

Such requirements do not include conditions for the receipt or continued receipt of an

advantage.

ARTICLE 7

1.(a) Subject to its laws relating to the entry and sojourn of aliens, each Party shall
permit to enter and to remain in its territory nationals of the other Party for the
purpose of establishing, developing, administering or advising on the operation of an
investment of which they, or a company of the other Party the employs them, have
committed or are in the process of committing a substantial amount of capital or
other resources.

(b) Neither Party shall, in granting entry under paragraph 1 (a), require a labor
certification test or other procedures of similar effect, or apply any numercial

restriction.

2. Each Party shall permit covered investments to engage top managerial personnel of

their choice, regardless of nationality.

ARTICLE 8

The Parties agree to consult promptly, on the request of either, to resolve any
disputes in connection with the Treaty, or to discuss any matter relating to the
interpretation or application of the Treaty or to the realization of the objectives of the

Treaty.
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ARTICLE 9

1. For purposes of this Treaty, an investment dispute is a dispute between a Party and
a national or company of the other Party arising out of or relating to an investment
authorization, an investment agreement or an alleged breach of any right conferred,

created or recognized by this Treaty with respect to a covered investment.

2. A national or company that is a party to an investment dispute may submit the
dispute for resolution under one of the following alternatives ;
(a) to the courts or administrative tribunals of the Party that is a party to the dispute
; or
(b) in accordance with any applicable, previously agreed dispute-settlement procedures
; or

(¢c) in accordance with the terms of paragraph 3.

3. (a) Provided that the national or company concerned has not submitted the dispute
for resolution under paragraph 2 (a) or (b), and that three months have elapsed from
the date on which the dispute arose, the national or company concerned may submit
the dispute for settlement by binding arbitration :

(i) to the Centre, if the Centre is available ; or

(ii) to the Additional Facility of the Centre, if the Centre is not available ; or

(iii) in accordance with the UNCITRAL Arbitration Rules ; or

(iv) if agreed by both parties to the dispute, to any other arbitration institution or in
accordance with any other arbitration rules.

A national or company, notwithstanding that it may have submitted a dispute to
binding arbitration under paragraph 3(a), may seek interim injunctive relief, not involving
the payment of damages, before the judicial or administrative tribunals of the Party that
1S a party to the dispute, prior to the institution of the arbitral proceeding or during the

proceeding, for the preservation of its rights and interests.
4. Each Party hereby consents to the submission of any investment dispute for

settlement by binding arbitration in accordance with the choice of the national or

company under paragraph 3(a) (i), (ii) and (iii) or the mutual agreement of both
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parties to the dispute under paragraph 3(a) (iv). This consent and the submission of
the dispute by a national or company under paragraph 3(a) shall satisfy the
requirement of :

(a) Chapter II of the ICSID Convention (Jurisdiction of the Centre) and the Additional
Facility Rules for written consent of the parties to the dispute ; and

(b) Article 2 of the United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, done at New York, June 10, 1958, for an “agreement in

writing”

5. Any arbitration under paragraph 3(a) (ii), (iii) or (iv) shall be held in a state that is
a party to the United Nations Convention on the Recognition and Enforcement of

Foreign Arbitral Awards, done at New York, June 10, 1958.

6. Any arbitral award rendered pursuant to this Article shall be final and binding on the
parties to the dispute. Each Party shall carry out without delay the provisions of any

such award and provide in its territory for the enforcement of such award.

7. In any proceeding involving an investment dispute, a Party shall not assert, as a
defense, counterclaim, right of set—off or for any other reason, that indemnification or
other compensation for all or part of the alleged damages has been received or will be

received pursuant to an insurance or guarantee contract.

8. For purposes of Article 25 (2) (b) of the ICSID Convention and this Article, a
company of a Party that, immediately before the occurrence of the event or events
giving rise to an investment dispute, was a covered investment, shall be treated as a

company of the other Party.

ARTICLE 10
1. Any dispute between the Parties concerning the interpretation or application of the

Treaty, that is not resolved through consultations or other diplomatic channels, shall

be submitted upon the request of either Party to an arbitral tribunal for binding
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decision in accordance with the applicable rules of international law. In the absence of
an agreement by the Parties to the contrary, the UNCITRAL Arbitration Rules shall
govern, except to the extent these rules are (a) modified by the Parties or (b)

modified by the arbitrators unless either Party objects to the proposed modification.

2. Within two months of receipt of a request, each Party shall appoint an arbitrator. The
two arbitrators shall select a third arbitrator as chairman, who shall be national of a
third state. The UNCITRAL Arbitration Rules applicable to appointing members of
three-member panels shall apply mutatis mutandis to the appointment of the arbitral
panel except that the appointing authority referenced in those rules shall be the

Secretary General of the Centre.

3. Unless otherwise agreed, all submissions shall be made and all hearings shall be
completed within six months of the date of selection of the third arbitrator, and the
arbitral panel shall render its decisions within two months of the date of the final

submissions or the date of the closing of the hearings, whichever is later.

4. Expenses incurred by the Chairman and other arbitrators, and other costs of the
proceedings, shall be paid for equally by the Parties. However, the arbitral panel may, at

its discretion, direct that a higher proportion of the costs be paid by one of the Parties.

ARTICLE 11

This Treaty shall not derogate from any of the following that entitle covered
investments to treatment more favorable than that accorded by this Treaty :

(a) laws and regulations, administrative practices or procedures, or administrative or

adjudicatory decisions of a Party ;

(b) international legal obligations; or

(c) obligations assumed by a Party, including those contained in an investment

authorization or an investment agreement.
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ARTICLE 12

Each Party reserves the right to deny to a company of the other Party the benefits of
this Treaty if nationals of a third country own or control the company and

(a) the denying Party does not maintain normal economic relations with the third

country ; or

(b) the company has no substantial business activities in the territory of the Party

under whose laws it is constituted or organized.

ARTICLE 13

1. No provision of this Treaty shall impose obligations with respect to tax matters,
except that :
(a) Article 3, 9 and 20 will apply with respect to expropriation ; and
(b) Article 9 will apply with respect to an investment agreement or an investment

authorization.

2. With respect to the application of Article 3, and investor that asserts that a tax
measure involves an expropriation may submit that dispute to arbitration pursuant to
Article 9, paragraph 3, provided that the investor concerned has first referred to the
competent tax authorities of both Parties the issue of whether that tax measure

involves an expropriation.

3. However, the investor cannot submit the dispute to arbitration if, within nine months

after the date of referral, the competent tax authorities of both Parties determine that

the tax measure does not involve an expropriation.

ARTICLE 14

1. This Treaty shall not preclude a Party from applying measures necessary for the

fulfilment of its obligations with respect to the maintenance or restoration of
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international peace or security, or protection of its own essential security interests.

2. This Treaty shall not preclude a Party from prescribing special formalities in
connection with covered investment, such as a requirement that such investments be
legally constituted under the laws and regulations of that Party, or a requirement that
transfers of currency or other monetary instruments be reported, provided that such

formalities shall not impair the substance of any of the rights set forth in this Treaty.

ARTICLE 15

1. (a) The obligations of this Treaty shall apply to the political subdivisions of the
Parties.
(b) With respect to the treatment accorded by a State, Territory or possession of the
United States of America, national treatment means treatment no less favorable than
the treatment accorded thereby, in like situations, to investment of nationals of the
United States of America resident in, and companies legally constituted under the
laws and regulations of, other States, Territories of possessions of the United States

of America

2. A Party’s obligations under this Treaty shall apply to a state enterprise in the
exercise of any regulatory, administrative or other governmental authority delegated

to it by that Party.

ARTICLE 16

1. This Treaty shall enter into force thirty days after the date of exchange of
instruments of ratification. It shall remain in force for a period of ten years and shall
continue in force unless terminated in accordance with paragraph 2. It shall apply to
covered investments existing at the time of entry into force as well as to those

established or acquired thereafter.
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2. A Party may terminate this Treaty at the end of the initial ten year period or at any

time thereafter by giving one year’s written notice to the other Party.

3. For ten years from the date of termination, all other Articles shall continue to apply
to covered investments established or acquired prior to the date of termination, except
in so far as those Articles extend to the establishment or acquisition of covered

investments.

4. The Annex shall form an integral part of the Treaty.
IN WITNESS WHEREOQF, the respective plenipotentiaries have signed this Treaty.
DONE in duplicate at [city] this [number] day of [month, year], in the English and

[foreign] languages, each text being equally authentic

FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF
THE UNITED STATES [County] :
OF AMERICA :

ANNEX

1. The Government of the United States of America may adopt or maintain exceptions
to the obligation to accord national treatment to covered investments in the sectors or
with respect to the matters specified below : atomic energy ; customhouse brokers ;
licenses for broadcast, common carrier, or aeronautical radio stations ; COMSAT ;
subsidies or grants, including government-supported loans, guarantees and insurance ;
state and local measures exempt from Article 1102 of the North American Free Trade
Agreement pursuant to Article 1108 thereof ; and landing of submarine cables. Most

favored nation treatment shall be accorded in the sectors and matters indicated above.

2. The Government of the United States of America may adopt or maintain exceptions
to the obligation to accord national and most favored nation treatment to covered
investments in the sectors or with respect to the matters specified below : fisheries ;

air and maritime transport, and related activities ; banking, insurance, securities, and
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other financial services : and one-way satellite transmissions of direct-to—home(DTH)

and direct broadcast satellite(DBS) television services and of digital audio services.

. The Government of the Republic of [country] may adapt or maintain exceptions to
the obligation to accord national treatment to covered investments in the sectors or
with respect to the matters specified below ; Most favored nation treatment shall be

accorded in the sectors and matters indicated above.

Notwithstanding paragraph 3, each Party agrees to accord national treatment to

covered investments in the following sectors :@ leasing of minerals and pipeline

rights—of-way on government lands.
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APPENDIX II

ANDEAN DECISION No. 24

ANDEAN COMMISSION : CODIFIED TEXT OF
THE ANDEAN FOREIGN INVESTMENT CODE
[As of November 30, 1976]

COMMON REGIME OF TREATMENT OF FOREIGN CAPITAL AND OF
TRADEMARKS, PATENTS, LICENSES, AND ROYALTIES

[Codified text of Decision No. 24, adopted December 31, 1970 by the Commission of the
Cartagena Agreement, as amended by Decision No. 37 dated June 24, 1971, Decision No.
37-A dated July 17, 1971, Decision No. 70 dated February 13, 1973, Decision No. 103
dated October 30, 1976, and Decision No. 109 dated November 30, 1976.]

THE COMMISSION OF THE CARTAGENA AGREEMENT

IN VIEW OF Articles 25 and 27 of the Cartagena Agreement and Proposal No. 4 of
the Board ;

WHEREAS In the Declaration of Bogota it was recognized that foreign capital “can
make a considerable contribution to the economic development of Latin America,
provided it stimulates capital formation in the country where it is established, facilitates
extensive participation of national capital in that process, and does not create obstacles

to regional integration”

In the same document the governments proposed the adoption of “standards that will
facilitate the use of modern technology, without Limiting the market for products
manufactured with foreign technical assistance and the coordination of foreign

Investments with general development plans.”

In the Declaration of Punta del Este the Presidents of America stated : “Integration
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must be fully at the service of Latin America This requires the strengthening of Latin
American enterprise through vigorous financial and technical support that will permit it
to develop and supply the regional market efficiently.” And they recognized that
“Foreign private enterprise will be able to fill an important function in assuring
achievement of the objectives of integration within the pertinent policies of each of the

countries of latin America” ;

The Ministers of Foreign Affairs of the Member Countries of the Cartagena
Agreement, at their first meeting in lima, confirmed the conviction expressed in the
Consensus of Viha del Mar that “economic growth and social progress are the
responsibilities of their peoples and that attainment of national and regional objectives
depend fundamentally on the effort of each country” : reaffirmed their determined
support of “the sovereign right of every country to dispose freely of its national
resources” ; adopted as a common policy “to give preference in the economic
development of the subregion to authentically national capital and enterprises of the
Member Countries” and recognized that the investment of foreign capital and the
transfer of foreign technology constitute a necessary contribution to the development of
Member Countries and that they “must receive guaranties of stability in the measure in

which they really constitute a positive contribution.”

DECLARES :

1. The programming of subregional development and the expansion of the market will
generate new investment requirements in the various sectors of production.
Consequently, it is necessary to establish common rules for foreign investment which
will be consistent with the new conditions created by the Cartagena Agreement, in order
that the advantages deriving from it may benefit national or mixed enterprises as

defined herein.

2. The contribution of foreign capital and technology can play an important part in
subregional development and help with the national effort to the extent that it
constitutes an effective contribution toward attaining the objectives of integration and

reaching the goals indicated in national development plans.
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3. The standards of the common regime must clearly set forth the rights and
obligations of foreign investors and the guaranties that will protect foreign investments
in the subregion. In addition, they must be stable enough to work for the mutual benefit

of the investors and the Member Countries.

4., The treatment given to foreign capital may not discriminate against national

investors.

5. One of the fundamental objectives of the common regime must be the
strengthening of national enterprises, in order to enable them to participate actively in

the subregional market.

6. In Line with this order of ideas, national enterprises must have the best possible
access to the modern technology and new administrative practices of the contemporary
world. At the same time, it 1S necessary to establish efficient mechanisms and
procedures for the production and protection of technology in the territory of the

subregion and to improve the terms under which foreign technology is acquired.

7. With the purpose of attaining the objectives set forth herein, common standards
must contemplate mechanisms and procedures which are sufficiently efficient to make
possible a growing participation of national capital in existing or future foreign
enterprises in Member Countries, in such a way as to lead to the organization of mixed
enterprises in which national capital has the majority interest and in which national
interests will have the capacity to participate in determining fashion in the basic
decisions of such companies. When the. participation of national capital is represented by
contributions of the State or of State enterprises, it may be less than the majority

interest, provided its determining capacity in decision—-making is guaranteed.

8. In compliance with the. general spirit of the Cartagena Agreement and with the
provisions of Article 92 thereof, the common regime must set standards “that will
compensate for the structural deficiencies of Bolivia and Ecuador and ensure the

mobilization and assignment of the resources needed for fulfillment of the objectives
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contemplated in the Agreement in their favor.”
9. The common regime should also tend to strengthen the negotiating capacity of the
Member Countries vis—-a-vis other countries, enterprises which supply capital and

technology, and international organizations which are concerned with these matters.

DECIDES

To approve the following :
COMMON REGIME OF TREATMENT OF FOREIGN CAPITAL AND OF
TRADEMARKS, PATENTS, LICENSES AND ROYALTIES

CHAPTER 1

Article 1. For the purposes of this regime, the following definitions are understood :

Direct Foreign Investment : Contributions, coming from abroad and belonging to
foreign natural or juridical persons, made to the capital of an enterprise, in freely
convertible currency, or the physical or tangible goods indicated in II(b) of Annex No. 1,

and having the right to repatriation of their value and the transfer of profits abroad.

Likewise, investments in national currency from funds which are entitled to be
transferred abroad and the reinvestments which are made in accordance with this

regime shall be considered to be foreign investments.

National Investor : The State, national individuals, national nonprofit entities, and the

national enterprises defined in this Article.

Foreign nationals with consecutive residence in the recipient country of no less than
one year, who renounce before the competent national authority the right to repatriate
the capital and to transfer profits abroad, shall also be considered to be national
investors. In cases when it may be justified, the national competent entity of the host
country may exempt said persons from the requirement of uninterrupted residency for

not less than one year.
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Each Member Country may exempt foreign natural persons whose investments have

been generated internally from the obligation to renounce established in the preceding
paragraph.

Likewise, the investments of property of subregional investors shall be considered

[equivalent to the investment of] national investors under the following conditions.

a) The investment must be previously authorized by the country of origin of the

investor, when the corresponding national legislation so provides;

b) The investment must be submitted for the prior approval of the host country and
be registered by the national competent entity which shall request certification from the

national competent entity of the country of origin notifying it of the investment made ;

c¢) The repatriation of capital and the transfer of earnings shall be subject to the

provisions of this Decision and the national competent entitles shall not authorize such

remissions except to the territory of the Member Country of origin of the capital ;

d) The national competent entities shall not authorize subregional investments in

enterprises which produce or exploit products assigned in an Industrial Sectoral

Development Program to a Member Country different from the host country, except in

cases of programs co-production or complementation previously agreed upon.

Subregional Investor :

The national investor of any Member Country different from
the host country.

Foreign Investor : The owner of a direct foreign investment.

National Enterprise : An enterprise organized in the recipient country, more than 80%

of whose capital belongs to national investors, provided that in the opinion of the

competent national authority, that proportion is reflected in the technical,

financial,
administrative, and commercial management of the enterprise.
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Mixed Enterprise : An enterprise organized in the recipient country and whose capital
belongs to national investors in a proportion which may fluctuate between 51% and
80%, provided that in the opinion of the appropriate national authority, that proportion is
reflected in the technical, financial, administrative, and commercial management of the

enterprise.

Foreign Enterprise : An enterprise organized or established in the recipient country
whose capital in the hands of national investors amounts to less than 51% or, if that
percentage is higher, it is not reflected in the opinion of the proper national authority, in

the technical, financial, administrative, and commercial management of the enterprise.

New Investment : Investment made after July 1, 1971, in either existing or new

enterprises.

Reinvestment @ Investment of all or part of undistributed profits resulting from a

direct foreign Investment, in the same enterprise which produced them.

Portfolio Development Bonds : These are titles or obligations issued for development

purposes and publicly offered by the State, State entities, quasi-State entities, national

and mixed enterprises or by the Andean Development Corporation, the acquisition of

which does not confer, in any case, the right to participate in the technical, financial,

administrative or commercial direction of the issuing entity and which must always be

qualified, for this purpose, by the competent national authority.

Recipient Country : The country in which the direct foreign investment is made.

Commission : The Commission of the Cartagena Agreement.

Board : The Board of the Cartagena Agreement.

Member Country : One of the Member Countries of the Cartagena Agreement.
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Article 2. All foreign investors who wish to invest in one of the Member Countries
must submit an application to the competent national authority, which after evaluating it,
will authorize the investment when it corresponds to the development priorities of the
recipient country. The application must follow the model indicated in Annex No. 1 of the

regime.

Upon the proposal of the Board, the Commission may approve common criteria for the

evaluation of direct foreign investments in the Member Countries.

Article 3. Member Countries shall not authorize any direct foreign investment in

activities which they consider are adequately covered by existing enterprises.

Likewise, they shall not authorize any direct foreign investment of which the purpose

is to acquire shares, participations, or rights owned by national or subregional investors.

Direct foreign investments made in a national enterprise to prevent its imminent
bankruptcy are excepted from the provisions of the preceding paragraph, provided the

following conditions are met :

(a) That the agency in charge of supervising corporations in the respective country,

or its equivalent, verifies that bankruptcy is imminent ;

(b) That the enterprise proves that it has granted an option to purchase preferably to

national or subregional investors ; and

(c) That the foreign investor agrees to place on sale the shares, participations, or
rights that he may acquire in the enterprise for purchase by national investors, in a
percentage necessary to constitute a national enterprise, within a period not exceeding 15
years, which period will be established in each case according to the characteristics of
the business sector. The authorization issued by the competent national authority shall
specify the period of time and the conditions under which that obligation will be met,
the way in which the value of the shares, participations, or rights will be determined at

the time they are sold, and, if pertinent, the systems by which the transfer of the latter
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to national investors will be ensured.

Article 4. Authorization for foreign investors to participate in national or mixed
enterprises may be given, provided that it signifies increasing the capital of the

respective enterprise and that the enterprise at least maintains its mixed classification.

Article 5. All direct foreign investments shall be registered with the competent
national authority, together with the agreement specifying the terms of the authorization.

The amount of the investment shall be registered in freely convertible currency.

Article 6. The authority which registers the investment, in coordination with the
competent state divisions or bureaus in each case, shall be responsible for supervising

the fulfillment of the obligations contracted by foreign investors.

In addition to the functions indicated in other provisions of this regime and those

established in the regulations, the competent national authority shall :

(a) Supervise fulfillment of the commitments for national participation in the
enterprise’s technical, administrative, financial, and commercial management, and in its

capital ;
(b) Authorize in exceptional cases the purchase of shares, participations, or rights of
national or mixed enterprises by foreign investors, in accordance with the provisions of

Articles 3 and 4 of the present regime ;

(c) Establish an information and price control system of the intermediate products that

may be furnished by suppliers of foreign technology or capital ;
(d) Authorize the transfer abroad, in freely convertible currency, of all amounts which
enterprises or investors are entitled to transfer in accordance with this regime and with

the national laws of the country concerned ;

(e) Centralize the statistical, accounting information, and supervisory records connected
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with direct foreign investments ; and

(f) Authorize licensing contracts for the use of imported technology, trademarks, and

patents.

Article 7. Foreign investors shall be entitled to re—export the invested capital when
they sell their shares, participations, or rights to national investors or when Liquidation

of the enterprise occurs.

The sale of shares, participations, or rights, of a foreign investor to another foreign
investor must be previously authorized by the competent national authority and will not

be considered as re-exportation of capital.

The subregional investor shall have the right to repatriate the capital invested when
the shares, participations or other rights are sold to national or subregional investors, or

when the enterprise is liquidated.

Article 8. Re—exportable capital is understood to be the capital formed by the total of
the original direct foreign investment which is registered and actually made, plus the
reinvestments made in the same enterprise in accordance with the provisions of this

regime and minus the net losses, if any.

In cases of participation of national investors, the foreign provisions shall be
understood bo be limited to the percentage of direct foreign investment in connection

with the reinvestments made and with the net loses

Article 9. In the case of liquidation of the enterprise, the difference between the real
value of the net assets and the re—exportable capital as defined in the previous article
shall be considered as capital gain and may be transferred abroad after payment of the

pertinent taxes.

Article 10. Foreign investors shall have the right to transfer abroad the amounts

obtained from the sale of their shares, participations, or rights after payment of the
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pertinent taxes.

Article 11. Conversion of the amounts that a foreign investor may have the right to
transfer abroad shall be made at the tate of exchange prevailing at the time of drawing

the draft.

Article 12. Reinvestment of profits earned by foreign enterprises shall be considered to
be new investments and may not be made without previous authorization and

registration.

Article 13. Governments of the Member Countries may permit reinvestment of the
profits received by a foreign enterprise without any special authorization, up to an
amount not exceeding 7% per year of the company’s capital. In these cases, the

obligation to register is still in force.

The governments of the Member Countries may allow foreign enterprises, without the
necessity of special authorization, to apply their undistributed earnings to the acquisition
of Portfolio Development Bonds when the total of these purchases plus reinvested
earnings, in conformity with the preceding paragraph, does not exceed, when considered
together, 7% of the capital of the particular enterprise. In these cases, the purchase of
such bonds shall be considered to be a reinvestment and the obligation to register them

shall continue to prevail.

The foreign enterprise may apply its other undistributed earnings to the acquisition of
Portfolio Development Bonds, but in such cases they will not benefit from the treatment

referred to in the preceding paragraph.

Article 14. Foreign credits contracted by an enterprise require previous authorization

by, and must be registered with, the appropriate agency.

Global limits on foreign indebtedness may be authorized for specified periods. Credit

contracts concluded within the authorized global limits must be registered with the

appropriate authority.

- 286 -



Article 15. Governments of the Member Countries shall refrain from endorsing or
guaranteeing in any form, either directly or through official or semi-official institutions,
external credit transactions carried out by foreign enterprises in which the State does

not participate.

Article 16. Transfers abroad made by enterprises covering amortization or interest
because of the use of foreign credits shall be authorized in accordance with terms. of

the registered contract.

For foreign credit contracts concluded between the parent company and its affiliates or
between affiliates of the same foreign enterprise, the real rate of annual interest may
not exceed by more than three points the rate of interest of first-class securities
prevailing in the financial market of the country of origin of the currency in which the

transaction is registered.

For external credit contracts other than those indicated above, the real rate of annual
interest to be paid by the enterprises will be determined by the competent national
authority and it must be closely related to the prevailing conditions of the financial

market of the country in which the transaction has been registered.

For the purposes of this article, real interest is understood to be the total cost that
must be paid by the debtor for the use of the credit, including commissions ana

expenses of all kinds.

Article 17. In regard to domestic credit, foreign enterprises shall not have access to
long-term credit. The terms and conditions of access to short-and medium-term credit
shall be those established in the respective national legislation covering this matter, with

medium-term credit considered as that which does not exceed three years.

Article 18 All contracts on the importation of technology and on patents and

trademarks must be examined and submitted for the approval of the competent authority

of the Member Country, which must appraise the effective contribution of the goods
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incorporating the technology, or other specific forms of measuring the effects of the

imported technology.

Article 19. Contracts on importation of technology must contain, at least, clauses on

the following subjects ;

(a) Identification of the terms of the transfer of technology ;

(b) Contractual value of each of the elements concerned in the transfer of technology,
expressed in a form similar to that followed in the registration of direct foreign

investments ; and

(c) Determination of the time period involved.

Article 20. Member Countries shall not authorize the conclusion of contracts for the

transfer of foreign technology or patents which contain ;

(a) Clauses by virtue of which the furnishing of technology imposes the obligation for
the recipient country or enterprise to acquire from a specific source capital goods,
intermediate products, raw materials, and other technologies or of permanently employing
personnel indicated by the enterprise which supplies the technology. In exceptional cases,
the recipient country may accept clauses of this nature for the acquisition of capital
goods, intermediate products or raw materials, provided that their price corresponds to

current levels in the international market ;

(b) Clauses pursuant to which the enterprise selling the technology reserves the right

to fix the sale or resale prices of the products manufactured on the basis of the

technology ;

(c) Clauses that contain restrictions regarding the volume and structure of production;

(d) Clauses that prohibit the use of competitive technologies ;
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(e) Clauses that establish a full or partial purchase option in favor of the supplier of

the technology ;

(f) Clauses that obligate the purchaser of technology to transfer to the supplier the

inventions or improvements that may be obtained through the use of the technology ;

(g) Clauses that require payment of royalties to the owners of patents for patents

which are not used ; and

(h) Other clauses with equivalent effects.

Save in exceptional cases, duly appraised by the competent authority of the recipient
country, no clauses shall be accepted in which exportation of the products manufactured

on the basis of the technology is prohibited or limited in any way.

In no case shall clauses of this nature be accepted in connection with subregional

trade or the exportation of similar products to third countries.

Article 21. Intangible technological contributions shall grant the right to payment of
royalties, upon authorization by the competent national authority, but they may not be

computed as capital contributions.

When these contributions are furnished to a foreign enterprise by its parent company
or by another affiliate thereof, no payment of royalties shall be authorized and no

deductions will be allowed in this connection for tax purposes.

Article 22. National authorities will undertake a continuous and systematic task of
identification of available technologies on the world market for the various industrial
fields, in order to have available the most favorable and advisable alternative solutions
for the economic conditions of the subregion, and will forward the results of their work
to the Board. This action will be carried on in coordination with the action adopted
under Chapter V of this regime in connection with the production of national or

subregional technology.
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Article 23. Before November 30, 1972, the Commission, upon the recommendation of
the Board, will approve a program directed toward promoting and protecting the
production of subregional technology, as well as the adaptation and assimilation of

existing technologies.

This program shall contain, among other elements :

(a) Special tax or other benefits to encourage the production of technology and
especially that connected with the intensive use of input items of subregional origin or

those designed to make efficient use of subregional productive factors ;

(b) Development of exports to third countries of products manufactured on the basis

of subregional technology ; and

(c) Channeling of domestic savings toward the establishment of subregional or

national research and development centers.

Article 24. The governments of the Member Countries shall give preference in their
purchases to products that include technology of subregional origin in such form as the
Commission may consider advisable. On the recommendation of the Board, the
Commission may propose to the Member Countries the establishment of charges on
products which use trademarks of foreign origin for which royalties have to be paid,

when generally known or easily accessible technology is used in their production.

Article 25. Licensing contracts for the utilization of trademarks of foreign origin in the

territory of the Member Countries may not contain certain restrictive clauses such as :

(a) Prohibition or limitation on the exportation or sale in certain countries of the

products manufactured under the trademark concerned, or similar products ;

(b) Obligation to use raw materials, intermediate goods, and equipment supplied by

the owner of the trademark or his affiliates. In exceptional cases, the recipient country
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may accept clauses of this nature provided the prices correspond to current levels on

the international market ;

(c) Fixing of sale or resale prices of the products manufactured under the trademark ;

(d) Obligation to pay royalties to the owner of the trademark for unused trademarks ;

(e) Obligation permanently to employ personnel supplied or indicated by the owner of

the trademark ; and

(f) Other obligations of equivalent effect.

Article 26. At the proposal of the Board, the Commission may indicate production
processes, products, or group of products, with respect to which no patent privileges
may be granted in any of the Member Countries. Likewise, it may decide on the

treatment of privileges already granted.

CHAPTER II

Article 27. The advantages deriving from the duty—free program of the Cartagena
Agreement shall be enjoyed only by products produced by national or mixed enterprises
of the Member Countries, as well as by foreign enterprises which ate in the process of
being transformed into national or mixed enterprises, pursuant to the terms of this

Chapter.

Article 28. Foreign enterprises that currently exist in the territory of any Member
Country and that wish to enjoy the advantages deriving from the duty-free program of
the Cartagena Agreement for their products must agree with the competent authority of
the recipient country, within three years following the date the present regime enters
into forcer to their gradual and progressive transformation into national or mixed

enterprises, in accordance with the provisions of Article 31.

At the end of the aforesaid three-year period, there must be in all cases a
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participation of national investors in the capital of the enterprises of no less than 15%.

The time period in which this transformation must be carried out may not exceed 15
yvears in Colombia, Peru, and Venezuela, nor 20 years in Bolivia and Ecuador, starting

from January 1, 1974.

Upon completion of two-thirds of the time period agreed for the transformation, there
must be a participation of national investors in the capital of the said enterprises of no

less than 45%.

Foreign enterprises that currently exist will be understood to be those that are legally

organized or established in the territory of the respective country on January 1, 1974.

Article 29. The national authorities responsible for issuing certificates of origin of
merchandise shall giant such certificates to products produced by currently existing
foreign enterprises which, within the period of three years referred to in the first
paragraph of Article 28, formally express to the government of the recipient country

their intention to transform into national or mixed enterprises.

The products of currently existing foreign enterprises which do not enter into the
agreement to transform themselves into national or mixed enterprises within the
aforesaid three-year period may not enjoy the advantages deriving from the duty—free
program of the Agreement, and consequently they shall not be issued a certificate of

origin by the competent authority.

Article 30. Foreign enterprises that may be established in the territory of any Member
Country after July 1, 1971, shall agree, in representation of their shareholders, to place
on sale for purchase by national investors, gradually and progressively, in accordance
with the provisions of Article 31,

the percentage of their shares, participations or rights necessary for the transformation
of such enterprises into mixed enterprises, within a period which may not exceed 15

years in Colombia, Chile, and Peru, and 20 years in Bolivia and Ecuador.
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In the case of Colombia, Chile, and Peru, the agreement must stipulate a participation
of national investors in the capital of the enterprise of no less than 15% at the time
production begins, no less than 30% upon completion of one-third of the agreed period,

and no less than 45% upon completion of two-thirds of that period.

In the case of Bolivia and Ecuador, the progressive participation of national investors
in the capital of the enterprise must he no less than 5% three years after production
begins, no less than 10% upon completion of one-third and no less than 35% upon

completion of two-thirds of the agreed period.

[In figuring the percentages referred to in this Article, any participation of subregional
investors or of the Andean Development Corporation shall be counted as national

investors.]

In all cases the period of 20 years with respect to Bolivia ana Ecuador shall start to

be counted two years after production begins.

Article 31. Agreements on the transformation of foreign enterprises into mixed

enterprises must stipulate the following items, among others ;

(a) The period of time for compliance with the obligation to transform the foreign
enterprise into a mixed enterprise ;

(b) The gradual scale for the transfer of shares, participations, or rights to national
investors, including in that gradual scale, at least, the rules on minimum percentages

referred to In Articles 25 and 30 ;

(c) Regulations that will ensure the progressive participation of national investors or
their representatives in the technical, financial, commercial, and administrative
management of the enterprise, at least as of the date on which the enterprise begins

production ;

(d) The method of determining the value of the shares, participations, or right at the

time of their sale ; and
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(e) The systems that will ensure the transfer of shares, participations, or rights to

national investors.

The transformation of a foreign enterprise to national or mixed, in the terms of this

Decision, may also occur as a result of an increase of capital.

Article 32. The products of foreign enterprises shall enjoy the advantages deriving
from the duty-free program of the Cartagena Agreement during the period of time
agreed for their transformation into mixed enterprises under the conditions agreed to in
the pertinent agreement. If the enterprise should fail to fulfill the obligations of the
agreement or if at the end of the agreed period the transformation of the foreign
enterprise into a mixed enterprise has not been carried out, its products will cease to
enjoy the advantages of the duty—free program, and consequently they will not be

covered by certificates of origin.

Article 33. With respect to the matters covered by this regime, the rights established
herein for foreign and mixed enterprises ate the maximum which may be granted to

them by the Member Countries.

Article 34. Foreign enterprises of whose production 80% or more goes into exports to
the markets of third countries shall not be obligated to abide by the provisions of this
Chapter. In that case, the products of such enterprises may not enjoy in any way the

advantages deriving from the duty—free program of the Cartagena Agreement.

In the same manner as foreign enterprises of whose production 80% or more is for
exportation to third country markets, foreign or mixed enterprises in the tourism sector

shall not be subject to the norms of Chapter II of Decision 24.

Article 35. The obligation upon foreign enterprises to place on sale certain percentages
of the shares, participations, or rights of foreign enterprises in favor of national
investors referred to in Article 3, 28, and 30 shall be controlled by the competent

national authority concerned. This obligation shall be fulfilled by sale to private
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individuals, to the State, or to State enterprises of the recipient country.

Article 36. Mixed enterprises shall be considered to be those in which the State or
state enterprises participate, even if the participation is less than 51% of the capital,
provided that the State representation has a determining capacity in the decisions of the
enterprise. It shall be the duty of the Commission, on recommendation of the Board, to
establish the minimum percentage of participation of the State or of the State
enterprises referred to in this article, within three months following the date on which

the present regime enters into force.

Article 37. Upon authorization by the competent national authority, the owners of a
direct foreign investment shall have the right to transfer abroad, in freely convertible
currency, the verified net profits resulting from the direct foreign investment, but not in

excess of 20% of that investment annually.

However, each Member Country may authorize greater percentages and shall

communicate to the Commission the provisions or decisions taken in this respect.

The national competent entity may also authorize the investment of excess distributed

earnings, in which case [such investments] shall be considered [to be] direct foreign

investment.

CHAPTER I

SPECIAL REGULATIONS BY SECTORS

Article 38. Each Member Country may reserve sectors of economic activity for
national, public, or private enterprises and determine whether the participation of mixed

enterprises in those sectors shall be admitted.

Without prejudice to the provisions of other articles of this Chapter, the Commission,

on the recommendation of the Board, may determine the sectors which all the Member

Countries shall reserve for national, public, or private enterprises, and determine whether
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participation of mixed enterprises shall be admitted in them.

Article 39. Foreign enterprises in the sectors referred to in this Chapter shall not be
obligated to abide by the provisions of the previous Chapter regarding the
transformation of foreign enterprises into national or mixed enterprises. However, they
shall be subject to the other provisions of the common regime and to special provisions

specified in Articles 40 to 43, inclusive.

Article 40. During the first ten years of the life of this regime, the activities of
foreign enterprises in the sector of basic products under the concession system may be
authorized, provided the duration of the contract does not exceed 20 years.

For purposes of this regime, the basic-products sector is understood to mean the one
comprising the primary activities of exploration ana exploitation of minerals of any kind,
including liquid and gaseous hydrocarbons, gas pipelines, oil Pipelines, and exploitation of
forests. For Bolivia and Ecuador, this sector also includes primary agricultural and

livestock activities.

Member Countries shall not authorize deductions on account of depletion to be made

for tax purposes by enterprises investing in this sector.

The participation of foreign enterprises in the exploration and exploitation of liquid and
gaseous hydrocarbons shall be authorized preferably in the form of contracts of

association with State enterprises of the recipient country.

Member Countries may grant foreign enterprises established in this sector treatment

different from that provided in Article 37.

Article 41. The establishment of foreign enterprises or new direct foreign investment
shall not be permitted in the sector of public services. Investments which had to be
made by currently existing foreign enterprises in order to operate under technically and

economically efficient conditions are excepted from this rule.

For these purposes. public services are considered to be those that provide drinking
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water, sewers, electric power and lighting, cleaning and sanitary, telephone, postal and

telecommunications services.

Article 42. New direct foreign investment shall not be permitted in the sector of

insurance, commercial banking, and other financing institutions.

Foreign banks which currently exist in the territory of the Member Countries shall
cease receiving. Local deposits in current accounts, savings accounts, or time deposits

within a period of three years from the date on which this regime enters into force.

Currently existing foreign banks which desire to continue accepting local deposits of
any kind must convert into national enterprises, for which purpose they must place on
sale shares representing at least 80% of their capital to be purchased by national

investors within the period of time indicated in the previous paragraph.

Article 43. New direct foreign investment shall not be permitted in domestic
transportation enterprises, advertising enterprises, commercial radio stations, television
stations, newspapers, magazines, or enterprises engaged in domestic marketing

enterprises of products of any kind.

Foreign enterprises which currently operate in these sectors must convert into national
enterprises, for which purpose they must place on sale at least 80% of their shares for
purchase by national investors within a period not exceeding three years form the date

on which this regime enters into force.

Article 44. When, in the opinion of the recipient country, special circumstances exist,
that country may apply other regulations than those provided in Articles 40 to 43,

inclusive.

The products of foreign enterprises included in the sectors of this Chapter which do
not agree to convert into national or mixed enterprises, or with respect to which the
Member Countries apply different regulations than those referred to in the previous

paragraph, shall not enjoy the advantages of the duty—free program of the Cartagena
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Agreement.

CHAPTER IV

Article 45. The Capital of stock companies must be represented in registered shares.

Bearer shares that currently exist must be converted into registered shales within a

period of one year from the date on which this regime enters into force.

Article 46. When projects are concerned that pertain to products reserved for Bolivia
or Ecuador by application of Article 50 of the Cartagena Agreement, the four remaining
countries agree not to authorize direct foreign investment in their territories, except as

stipulated in contracts signed before December 31, 1970.

Article 47. Upon the proposal of the Board, the Commission shall approve, no later
than November 30, 1971, an agreement to avoid double taxation among the Member

Countries.

Within the same period of time, the Commission. acting on the recommendation of the
Board, shall approve a model agreement for the conclusion of arrangements on double
taxation between the Member Countries and other states outside the subregion. In the
meantime, the Member Countries shall refrain from concluding agreements of this nature

with any country outside the subregion.

Article 48. The Member Countries agree to keep each other informed and to inform
the Board regarding the implementation of this regime in their territories, particularly
regarding the rules of Chapter II. Likewise, they agree to establish a continuing system
for the exchange of information regarding authorizations for foreign investment or the
importation of technology that they may grant in their territories, in order to facilitate a
growing harmonization of their policies and to improve their negotiating capacity in
order to obtain conditions no less favorable for the recipient country than those that

have been negotiated in similar cases with any other Member Country.
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Likewise, they agree closely to coordinate their action in the international
organizations and forums which consider subjects relating to foreign investments or the

transfer of technology.

Article 49. Without prejudice to the provisions of Articles 79, 81, and 99 of the
Cartagena Agreement, any Member Country which considers that it is being harmed by
imports of products from foreign enterprises made under the duty-free program of the
Agreement, may apply to the Board for authorizations to adopt the necessary corrective

measures to prevent the damage.

Article 50. Member Countries shall not grant to foreign investors any treatment more

favorable that granted to national investors.

Article 51. In no instrument relating to investments or the transfer of technology shall
there be clauses that remove possible conflicts or controversies from the national
jurisdiction and competence of the recipient country or allow the subrogation by States

to the rights and actions of their national investors.

Differences between Member Countries of this regime in regard to its interpretation or

implementation shall be resolved by following the procedure indicated in Chapter II,

Section D, “ on the settlement of controversies,” of the Cartagena Agreement.

CHAPTER V

Article 52. In accordance with the provisions of this regime and of Chapter II of the

Cartagena Agreement, the Committee and the Board shall have the following powers

and duties :

The Commission

(a) Decides on recommendations submitted by the Board for its consideration with

respect to the treatment of foreign capital, industrial property, and the system of the

production and marketing of technology, in compliance with this regime ;
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(b) Approves, on the recommendation of the Board, the regulations necessary for

effective implementation of the common regime ; and

(c) Adopts other measures which tend to facilitate the attainment of its objectives.

The Board

(a) Supervises the implementation and fulfillment of the regime and of the regulations

approved by the Commission on this subject;

(b) Centralizes statistical, accounting, and other types of information relating to foreign

investments or the transfer of technology, coming from Member Countries ;

(c) Compiles economic and legal information regarding foreign investments and

transfers of technology and furnishers it to Member Countries ; and

(d) Recommends to the Commission necessary measures and regulations for the

effective implementation of this regime.

Article 53. In adopting decisions on the matters covered by this regime, the
Commission shall follow the procedures established in Article 11(a) of the Cartagena

Agreement.

Article 54. Member Countries shall establish a Subregional Industrial Property Office,
which shall have the following functions ;

(a) To serve as liaison between the national industrial property offices ;

(b) To compile information on industrial property and distribute it to the national
offices ;

(c) To prepare model Licensing contracts for the use of trademarks and patents in the
Subregion ;

(d) To advise national offices on all matters connected with the implementation of

common regulations on industrial property adopted in the regulations referred to in
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Provisional Article G;
(e) To carry out studies ana to submit recommendations to the Member Countries on

invention patents.

Article 55. Upon the recommendation of the Board, the Commission shall establish a
subregional system for the development, promotion, production, and adaptation of
technology, which shall also have the duty of centralizing the information referred to in
Article 22 of this regime and distributing it among the Member Countries, together with
the information it obtains directly on the same subjects and on the conditions for the

marketing of technology.

TEMPORARY PROVISIONS

Article A. This regime shall enter into force when all the Member Countries have
deposited in the Office of the Secretary of the Board the instruments by which they put
it into practice in their respective territories, in accordance with the provisions of the

second paragraph of Article 27 of the Cartagena Agreement.

Article B. Foreign investments existing in the territory of the Member Countries on
the date this regime enters into force must be registered with the competent national

authority within the fellowing six months.

These investment shall continue to enjoy the benefits granted by the provisions

currently in force in every respect that is not contrary to this regime.

Article C. Until the regulations called for in Temporary Article G hereof enter into
force, the Member Countries shall refrain from signing unilateral agreements on

industrial property with third countries.

Article D. Within the three months following the date on which this regime enters
into force, each Member Country shall designate the authority or authorities that are
competent to authorize, register, and supervise foreign investments and the transfer of

technology, and shall inform the other Member Countries and the Board of such
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designation.

Article E. All contracts on the importation of technology and Licenses for the use of
trademarks ana patents of foreign origin signed prior to the date on which this regime
enters into force must be registered with the competent national authority within six

months following that date.

Article F. Within six months following the date on which this regime enters into
force, the Commission, at the recommendation of the Board, shall approve the

regulations of the Subregional Industrial Property Office.

Article G. Within six months following the date on which this regime enters into
force, the Commission, at the recommendation of the Board, shall adopt regulations for
implementing the rules on industrial property. which shall cover, among others, the

subjects listed in Annex No. 2

Article H. The Member Countries agree not to establish incentives for foreign
investment other than that contemplated in their industrial development legislation at the
time this regime enters into force, as tong as the obligation referred to in Article 28,
second paragraph, of the Cartagena Agreement, on the harmonization of industrial

development legislation, has not been fulfilled.

Likewise, before November 30, 1972, the commission, on the recommendation of the
Board, shall adopt the necessary measures to. harmonize the system of incentives

applicable to the other sectors.

Article 1. Within three months following the date on which this regime enters into
force, the Commission, on the recommendation of the Board, shall determine the
treatment applicable to capital belonging to national investors of any Member Country

other than the recipient country.

Within the same period of time, the Commission, on the recommendation of the Board,

shall determine the rules to be applied to investments made by the Andean Development
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Corporation in any of the Member Countries.

Article. The investment of public international financial entities or of foreign
governmental entities of economic cooperation, whatever may be their juridical nature,
shall be considered to be neutral capital and, consequently, they shall not be computed

as either national or foreign in the enterprise in which they participate.

To determine the status of the enterprise as national, mixed or foreign in which these
investments participate, the neutral capital shall be excluded from the calculation base
and only the percentages of participation of the national and foreign investors in the

remainder of the capital shall be taken into account.

Article. The Commission, upon the proposal of the Junta, shall determine the
necessary conditions and requirements to consider as neutral capital the investments
referred to in the preceding Article and shall approve a list of the entities which may

receive this treatment.

The entities referred to in the preceding paragraph shall he exempt from the
obligation to sell their shares, participations or rights. but if they so decide, they may
sell their shares, participations or rights to national or subregional investors, or, upon
the prior authorization of the national competent entity, to foreign investors, provided

that the recipient enterprise maintains at least the same proportion of national capital.

In all other respects, the investments of these entities shall be subject to the general

regime established by this Decision.

Article. The Commission, upon the proposal of the Junta, may accord, with other

countries of Latin America which are not members of the Cartagena Agreement, a

special treatment for the capital of their nationals.
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TRANSITORY PROVISIONS

Article A. The existing [foreign] enterprises which have entered into transformation
agreements prior to the entry into effect of this Decision may accord with the national
competent entity that the term established for transformation begin as of January 1,

1974.

Article B. The Commission, once the Junta so proposes, shall proceed to codify

Decision 24, taking into account Decision 102.

ANNEX No. 1

GUIDELINES FOR THE AUTHORIZATION, REGISTRATION, AND SUPERVISION OF
FOREIGN INVESTMENTS

Every application for foreign investment must contain :

. Identification of the investor.

(a) Name or firm name ;

(b) Nationality ;

(c) Membership of Board of Directors ;

(d) Composition of personnel and management ;
(e) Economic activity ;

(f) Copy of articles of incorporation.

IT. Details of the investment
(a) Financial resources in foreign exchange or credit ;
Currency in which the investment is made
Capital Of national origin ;
Capital of foreign origin ;
Credit from parent company ;
Credit form other sources ;

Actual interest to be paid on credits.
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(b) Physical or tangible resources, such as:
Industrial plants ;
Hew and reconditioned machinery ;
New and reconditioned equipment ;
Spare party ;
Loose parts and pieces ;
Raw materials;

Intermediate products.

(c) Resources derived from technology or intangibles, such as
Trademarks ;
Industrial designs ;
Management capacity ;
Technical know—how, patented or not patented ;

Possible alternative know—how.

Technical know—-how may be presented in the following forms ;

1. Objects ;

Samples ;

Nonregistered models ;

Machinery, apparatus, pieces, tools ;

Working devices.

1. Technical documents ;
Formulas, estimates ;
Plans, drawings ;

Unpatented inventions

1. Instructions;

Notes on preparation, manufacture, and functioning

of the product or the process :

- 305 -



Explanations or practical advice for use ;
Technical booklets ;

Supplementary explanations of patents ;
Manufacturing diagrams ;

Supervisory methods ;

Amounts to be paid for royalties.

Identification of the recipient of royalties

III. Requirements which are satisfied ;

(a) Shortage of domestic savings ;

(b) Shortage of foreign exchange ;

(c¢) Lack of directive or administrative capacity

(d) Need of access to scarce technological knowledge ;

(e) Lack of capacity or of commercial contacts for the sale of merchandise in
international markets ;

(f) Lack of local entrepreneurial spirit.

IV. Plan for progressive national participation ;

(a) Percentage of shares to be placed in the hands of national investors;

(b) Operating capacity ;

(c) Exportable production ;

(d) Additional employment generated ;

(e) Importation of raw materials or intermediate products in annual protection ;

(f) Use of national input items.

ANNEX No. 2

PROVISIONS OF THE REGULATION FOR THE APPLICATION OF STANDARDS
ON INDUSTRIAL PROPERTY

(a) Determination of the signs, words, symbols, or names that may be registered as

trademarks ;
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(b) Provisions on ownership of the trademark, procedures for acquiring it, persons
holding the right, etc. ;

(c) Standard classification of products for trademark purposes ;

(d) Publication and terms of opposition to the registration ;

(e) Priority or right to opposition ;

(f) Use of the privilege ;

(g) Lapse for failure to use ;

(h) Term of the privilege ;

(i) Negotiation of the trademark ;

(j) Standard causes on nullity, failure to renew, cancellation by previous registrations,
etc. ;

(k) Classification of patents ;

() Determination of the industrial products and processes that may be patented
according to the objectives of the global strategy for development of the
subregion

(m) Conditions of patentability and, particularly, standard criteria to establish the
innovation and the industrial application of the patent ;

(n) Owners of the patent ;

(0) Procedure for registration, opposition, method of putting the invention into practice,
etc,;

(p) Term of the privilege ; and

(@) Standards on industrial models and designs.
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