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[Summary]

A Study on the Exclusionary Rule

of Illegally Collected Evidence

Kim Young Hyo
Major in Law
GRADUATE SCHOOL
CHEJU NATIONAL UNIVERSITY

This paper studies the Exclusionary Rule of Collected Evidence in Criminal
Procedure Code Problems. The Exclusionary Rule is. the part of Criminal
Procedure Code that it does not admit as Evidence ability of Illegally Collected
Evidence. Whether to admit the Exclusionary rule or not can be different
between such countries as one country that focuses on strengthening the ability
of crime control, that is, the policy of indictment efficiency and the other
country that gives priority to the protection of human rights through Due
Process based on rule of law.

Though the principle, as a general rule, is considered to stress on the
protection of basic human rights for the accused or suspects by means of the
guarantee of Due Process, the Revelation of Substantive Truth should not be
disregarded. The exclusionary Role of illegally collected evidence which would
be used to disregard the Revelation of Substantive Truth would go against the
fundamental principle of the Criminal Procedure Code and have criminal

proceedings’ reason for being lost.
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The purpose of the Criminal Procedure Code is to determine suspicions of
criminals, put the nation’s execution rights for criminals in practice quickly and
impartially and inflict punishment on them. Therefor, the Revelation of
Substantive Truth is the fundamental principle of the Criminal Procedure Code.
But putting the constitutional principles into criminal proceedings in order to
protect the human rights of the accused or suspects more effectively is the
trend of the times. In that we cannot avoid such a hard fact of today as the
criminal proceedings through the constitutional principles, the Revelation of
Substantive Truth, the fundamental principle of the Criminal Procedure Code, is
subjected to restriction to a certain extent by the guarantee of Due Process,
which is the direct demand of the constitution.

At this point a criticism can be raised that the principle may mar the
efficiency of the criminal proceedings, so an obvious criminal could be found
innocent and acquitted under a pretext of the principle. But we must keep it in
mind that the principle will not disregard the Revelation of Substantive Truth
while the principle strengthens the protection of human rights through Due Process.

When the principle is applied, the Revelation of Substantive Truth must go
well with the guarantee of Due Process by means of harmonious arrangement
between legalism and the efficiency of the criminal proceedings. Studying such
examples as ‘the theory of exception in good faith’ and ‘the theory of
harmless error,” the limited theories against the Exclusionary Rule of Illegally
Collected Evidence in America and ‘serious illegality,” a standard of excluding
the admissibility of evidence which is collected illegally in Japan, we can find
out clues to the problem of how to match such inconsistent purposes as the
protection of human rights through Due Process and the Revelation of
Substantive Truth within the principle of exclusion of illegally collected evidence.

It will serve as a good reference for solving problems about arrangements of

the principle that we examine the Exclusionary Rule of Illegally Collected



Evidence which has been established on the basis of judicial precedents and
practical experiences in many countries. However, I think that it is not
reasonable to apply the principle used in other countries to our situation
without condition because consciousness of law or feelings for law, democratic
maturity for criminal proceedings and social backgrounds are different between
countries and it is not a way to solve the problems but a confusion to make
matters worse that we accept the principle with no particular plan in mind.

Presently the Supreme Court 1s half-hearted about reflecting the
constitutional principles on criminal proceedings and it is hard to find out
progressive judicial precedents to a piece of evidence collected against the
system of warrant, that is, illegally collected evidence. That we study how
other countries have established and applied the Exclusionary Rule of Illegally
Collected Evidence helps us establish and apply the principle which will be
adjusted to our situation.

I think we must solve in the first place the problem of our criminal
proceedings because the results we gain from our studies are not reflected on
the practice of criminal proceedings aptly. In order to solve these kinds of
problems the Supreme Court must break from the conservative attitude of
admitting the evidence seized illegally. The Supreme Court must deny the
admissibility of evidence for a piece of evidence collected against the system of
warrant on the part of confiscation, search and seizure on the ground of the
Exclusionary Rule of Illegally Collected Evidence.

If it accepts constitutional demand on criminal proceedings more
progressively, the Supreme Court can play a leading role in achieving
democratization to criminal proceedings. We can find the reason why it is
necessary for the Supreme Court to play a leading role by examining lots of
judicial precedents from the U.S.A. Supreme Court that led the change of

American society. Like an example of England the legislative body can make a
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law for the exclusion of illegally collected evidence to present clear ground for
excluding in court the evidence collected illegally.

We will have to develop the standard of excluding illegally collected evidence
and the limitation of arranging the range concretely into trying to find how to
harmonize the guarantee of Due Process and the Revelation of Substantive
Truth. In other words, It is not desirable to deny all the admissibility of
evidence because of procedures not properly sticked to the regulation. And the
standard of exclusion and the range of the arrangement for the principle must
be judged according to Due Process, protection of human rights, the spirit of
the constitution and seriousness of illegality.

As a result, it is not that we will accept the principle absolutely, entirely but
that considering our situation, we have to compare the efficiency of the
criminal proceedings with the principle of legality sincerely. And it is necessary
to establish a restrictive and relative Exclusionary Rule of Illegally Collected

Evidence and to strengthen the protection of the accused and suspects to

achieve the democratization to criminal proceedings.
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97) Bradley, C. M., op. cit., pp. 27-28 Z+%.
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