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Abstract

The Constitutional Implications of the

Employment System of Foreign Workers

Song, Seo Soon
Department of Law
Graduate School

Jeju National University

The rapid economic development and urbanization that Korea is recently
experiencing has led to changes in its industrial and population structure. In
terms of the manufacturing industry, problems such as the various jobs
within the so called 3D industry and the lack of the labor force in the middle
sized enterprises that occupy most of these sectors, rapidly aging population
in the agrarian areas, and avoidance of labor intensive work in specialized
fields due to high education have all contributed in creating a serious social
problem. The import of foreign laborers in order to meet the needs of the
domestic labor market and foreigners coming and wishing to settle in Korea
has led to the Korean society experiencing the sharing of their Living space
with a variety of foreigners which has never happened before.

However, Korea has not been able to actively deal with the ever increasing
foreign laborers and even in the running of the system, the truth of the
matter is that it has not been able to establish a legal and structured system
regarding these people. The current government policy, at least as it appears
on the outside. is that it prohibits the import of foreign labor but deep down,
it i1s turning a blind eye to the actual importation. This in fact is a double
standard policy and many criticisms have been put forward with the
argument that it is an unethical policy which exploits the labor force with

underpay and not an actual industrial technology training in reality under a



deceptive system with a borrowed legal name of industrial technology interns.

Constitutional law article number 10 professes that, “all citizens possess the
right to keep their dignity and value as a human being as well as the right
to pursue happiness” and defines that human dignity should be guaranteed.
Article 11 gives the definition that “all citizens are equal under the law.
Nobody should be discriminated within the political, social and cultural arenas
because of sex, religion, or social position”. The above mentioned conditions
are not just basic rights that should only be applied to citizens but that
should apply to all people which in other words refers to human rights. This
tells us that foreigners are no exception to the rule and demonstrates that
foreigners in principle should have the same rights as a human being as
equally as Korean citizens. The employment permit system which is the
foundation of the presently executed foreign labor system confers the position
of legal 'worker’ to foreign laborers so that they come under the domestic
labor related laws. In order to do away with international corruption, the
Korean government signed MOUs with the corresponding countries in order
to import labor and to prevent encroachment of jobs within the domestic
market. The agreement consists of limiting the ‘moving of employment
location’ among others. With the execution of allowing the hiring of
foreigners, the systematic basis to employ unskilled foreign labor legally was
established. With this establishment, we could say that the foreign labor
usage system, which was an expedient measure such as the foreign industrial
trainees, have turned around a corner and been reformed focusing around the
employment permit system. Despite the initial expectations however, the
mater of illegal aliens, corruption in transfer to other countries and lack of
protection in human rights still linger on.

This paper investigates into the problems in the law which targets foreign
laborers residing in Korea and then attempts to suggest the following
reforming methods based on the results of the research carried out about
legal and employment systems in developed countries such as Germany,
France, Singapore, Taiwan and Japan regarding overall problems in the

protection system and developmental measures of these said foreign workers.
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Firstly, the protection alternatives for the basic human rights of the foreign
workers must be established.

As the boosting and securing of the human rights and basic freedom of all
foreign workers is the solemn duty of the nation from an international legal
perspective, in the event where there is no special limit necessary from a
basic right point of view, then the foreign laborers should be guaranteed their
basic rights especially regarding their social rights to the maximum possible
limit. Specifically speaking, in the case where there is a labor agreement
through an overall standard labor law, it should have a clear definition of the
working conditions and a pragmatic group agreement, rules of employment as
well as a minimum wage guarantee, and finally the prohibition of unlawful
firing and warning before the actual dismissal. In addition, the foreign laborer
should be equally secured in the same condition as the domestic worker in
terms of rights of forming a labor union as well as the 3 rights in the labor
laws. If there is a case where there is a need to limit this, it must follow the
judicial law of the basic rights of the article number 37 in the constitution.
Furthermore, the foreign laborer is exposed to an extremely severe working
environment, living conditions as well as malnutrition which makes them not
only susceptible to hazardous industrial accidents but various diseases.
However, illegal foreign workers who occupy the lion’s share of the foreign
labor workers are not protected enough with medical insurance and industrial
accidents because they are afraid of getting deported from the country.
Therefore, strict punishment should be set up to protect them against
discriminatory practices based on the fact that they are foreigners as well as
the employer's failure to comply with industrial accident and medical
insurance.

Secondly, egalitarian principles must be realized in terms of working
conditions of the foreign workers.

The principles of the egalitarian treatment must be carried out to ensure
that foreign workers are able to enjoy a free social life as a human being
just like a domestic individual. This especially means that they have the

equal right to receive compensations for industrial accidents, medical
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insurance and unemployment as well as wages, overtime pay and local
election rights. However, these egalitarian treatment principles cannot be
applied unrestrictedly and may be limited in terms of quality, ability, amount
and contribution to the organization which is quite logical. Even so, it should
be applied at the least possible level.

Third, the permanent resident system should be opened up to supplement
the employment permit system.

The employment permit system which was executed with the purpose of
providing a stable supply of foreign labor to companies and also to support
the industry interns, perversely led to problems of increasing the numbers of
illegal aliens. Therefore, the permanent resident system should be opened up
rather than just leaving the problem of long term illegal aliens as it is.
Basically, a transitional measure which accepts them as part of our society is
needed. Along with that, the government should take the temporary residents
and permanent residents into consideration while at the same time installing
some kind of device so that various social guarantee systems, basic education
that befits minimum standards at the least, as well as medical, residential and
social services can be provided to them.

Fourth, there should be a transfer from the current system to a labor
permit system. The labor permit system is a system that issues a permit to
the foreigner to work for a period of time within the country along with the
admission visa with the purpose of employment. During this period, the
foreigners who come under this privilege would have the freedom to work in
whichever company or location of their choice. This labor permit system
would be the most advantageous system from the foreign worker's point of
view in that it allows freedom of choice in company or location but
comparatively speaking, the detrimental side would be that the management
of these foreigners on the part of the government would become challenging
and also from the employer’'s point of view, the managing of these workers
would be quite challenging as well. In the case of Germany, it is carrying
out the labor permit system and under the principle of no discrimination, they

are applying the 'same work, same wage' policy to the foreign workers. The
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foreign workers are working under the guarantee of the German government
and are privy to all social rights laws. The German labor permit system is
acknowledged to be a system which reduces the danger of violating the
human rights of foreign workers definitely more so than the Korean
employment permit law. Therefore, the Korean employment permit law should
adopt the German labor permit law and reform it in a systematic way in
‘prohibition of discrimination’ along with social agreement for the purpose of
protecting the rights of the foreign workers. Taking the overall situation of
the national economy, the job categories could be designated and within a
certain perimeter, the labor permits could be issued. Simultaneously, once they
are implemented into the domestic labor market, rules could be set so that
they have the freedom of moving between the registered companies in the
department of labor while meeting certain conditions within the designated
jobs so that the working conditions of the foreign workers can be decided
under the principles of the market and not under the monopolizing position of

‘companies that chooses to hire foreign workers’.
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A% QE AFMwg) | FASwY) | ARE S8 (%)
T
1950 | 1985 | 1990 | 2025 _191%%5 _13235 _1?335 _13335
Al A Z A 1,623 | 2,926 | 3,233 | 5,128 1,403 1,895 1.92 1.58
A= | 999 2,179 | 2,464 | 4,341 1,182 1,877 2.18 1.76
A7 = 238 780 804 856 242 52 1.07 0.18
Sotwg 7} | 108 176 182 207 68 25 1.41 1.37
e ol g 7F 93 234 266 497 141 231 2.67 1.80
4 259 327 334 326 68 8 0.67 0.07
L Aot of 8 16 17 25 3 3 2.00 1.11
opA] of 815 1,715 | 1,936 | 3,335 900 1,399 2.15 1.57
o} z] 7} 120 285 323 985 165 653 2.50 3.16

A7 UN(5A 43, World Population Prospects : The 2002 Revision and

World Urbanization Prospects.
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