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SUMMARY

As a rule under customary international law, diplomatic protection is to be
understood as the protection given by a State to nationals against a violation of
international law by another State. Diplomatic protection is a procedural corollary

to the international responsibility of States.

Although diplomatic protection has experienced some important changes in the
international legal community, such as by the constantly growing interdependence,
by the development of human rights, and by attempts to raise individuals more
and more to the status of subjects of international law, it is still mainly based on

customary international law

Traditional concept of diplomatic protection has several features. First, States are
entitled to protect only - those individuals with ~whom they have a special
relationship through nationality. Second, a State has the right but not the duty to
grant diplomatic protection to its nationals. Added to these. two prerequisites are
required for the exercise of diplomatic protection, the rule of continuous nationality

and exhaustion of local remedies.

The institution of diplomatic protection has been an important means to
safeguard various benefits for individuals which arise from traditional treaties or a

minimum standard of justice.

Diplomatic protection, however, has been criticized for neglecting to protect
individuals properly, especially by demanding rigidly two prerequisites, although
their positive effects are undeniable. The problems of double nationality and
statelessness, and protection of legal persons and shareholders have been causing

many controversies surrounding the diplomatic protection.



On the other hand, since the Second World War, new types of treaties which
grant rights to all individuals as human beings, regardless of their nationality, has
been concluded. This new type of treaties is called “the system of human rights
protection” as a whole. It is not based on “do ut des”(reciprocity), protecting

individuals as such.

Now, it becomes important how to understand the relationship between the
system of diplomatic protection and human rights protection. Whether or not the
two prerequisites of diplomatic protection should be applied to the system of
human rights protection is a practical question. In relation to this, there are several
viewpoints, stressing historical continuity or upholding absence of parallelism

between the two systems.

Since 1996, International Law Commission(ILC) has been trying to codify and
stimulate the progressive development of international law in regard to diplomatic
protection. One of the interesting aspects of the draft Articles turned in by special
rapporteur of ILC is that he wunderstands that diplomatic protection could be
employed as a means to promote human rights protection. Thus, he tried to
formulate diplomatic protection as a method of human rights protection, imposing
the duty to protect nationals on State and expanding the object of protection, even
to stateless persons and refugees. I believe that the way ILC draft Articles take is
absorbing human rights protection system into diplomatic protection.

In conclusion, in view of the fact that human rights system has not fully
developed enough to make diplomatic protection unnecessary anymore, and that
both, diplomatic protection and human rights protection, have interests in common
protecting individuals, I think the way ILC takes is worth paying attention. And,
the future progress of the two systems remains to be seen.
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1) W.K. Geck, “Diplomatic Protection”, in B. Rudolf (ed.), Encyclopedia of Public International
Law(Amsterdam: North-Holland), 1987, p. 100.

2) Javier Pérez de Cuéllar, A Diplomatic Handbook of International Law and Practice, 3rd ed.

_8_



Haj A A F0] S st AduF BRoAS AL + 7] AshA

= @ 7l =9 BIFRSEIET R (internationally wrongful acts)oll 2]ate] &8 71 @A
stojof s, @ QA ReE Pt F7kek 2o Yste] i FAE WA H
= MU Pl g &t HASF AIHFEE HaS F7UE AVlEE Al
el o]2717tA] L FHLRE AZ ook g, @) YuF
71l A Iz AfQlo] Jlei=e Sl 88T F e B
gzstook grke A Fol Fastthd)

MAAA &S oF7]she FAPATI A= Ao ofm] AP Alejol
&t ZolA T g HY Feole TASE L e 4EYL F UvH guFy B

H

850 FEH

WBERE

Fl(‘l

duF HIE vE= AL FLA(private individual)olth. 2499 B L 7HA &=
BRTLE, B SAREY #HFEs F7F 2 AAE FEste Aelth olEet A
JAEANA EE ob7lshe FAAR PN E AHALRE It det 9T
A7 Ak g Edfel did Bose AFAA I/ HORHE(direct
self-protection)©| ™, €% HS7} ofty =& AL Al HAL += 9l
t} I Aol FE BAFIEY EHl(local remedies rule)o] ZEE =R of o} #
HE = Zo]tho)

(Kluwer Academic Publishers, 1988), pp. 334-335.

3) AR "FAEFHY JuFy EoAE @ @, "HEAT, AL Als FANZ(F
2k B SR E 3R, 2001, 12). p. 80, FHE.

4) W.K. Geck. op. cit., p. 100.

5) ol& I7tel digt FF A3l (direct injury) 2l 39, o]2 st I E Y F7te 7Ll
7t diate] FAALE FI2E F Utk Adie, "FAHE, A6H(AEZ: FYGAL 2000), p.
365. #z.

6) F7H7F AFANE Y2 ARoll= v2 stel=ed st g7 38 & AA T, A=
do] FAHE Yo 77t AHANE YASE olF =2 duF BRI E JAE Fdd= 71

)

9




dud Hoes ed 7t 3¢ F2 Add dist 2A7F "o gtk 1
HU H9 djejgdEo]l Mk BolAA Hial, 535 Z[EFEMAZE(transnational
corporations)ol] 2| @ iR ARl SHSFHEA Wol tid uF HI7}
TAYAA Fo3 A H71d o] 2%

dud Hos dFHez 3 I7PF g8 Ik dote] Pske Aotk 2
AU B 2= o2 @WFRE F48 5o BFEBHE(international organization)E ¢]nF]
REE AAEAY) 2 Aol @ 4 AUtk oleld BE A9, 924 1
L w5E FE AW FA% HeE BE A Aol UFY B
stedl, dubd o2 [@F(nationality)o] 1 FA 7} Hoh

dud ®H5o Axd S Jide FEEH A=F

intervention)¥] 7@l tistd & oM 7R SEEH AL gAY, dutF o=z «“I3

Ll

L
o
—
=
o
=
&
E.
=
&
.
o
=

FHAUAF PEA AR 9@ Sk glol AL AF wx
o ol TAAE ol Py ik

A=A YL MR FHo| BAGel, 53 AAT% 2L 1EH QA
Fud Fals paAstel 1 S840l woArks FolA AFHe Az Aol
#7128 QPR FPAA Gk A BRI A9e 2

A=H ZHHel distede di=o] izl dste gIFHe ddiste &

AC)
rok
=

71 U TAAXE GEsofy ok Adle, AAA, p. 366. F=

7) FAZITFY FFELo]l FAZA EHIAR & 2 Aol I && FAIFL 75l 9
sto] FAMYL FT5he AL 7153 23S (functional protection) B3 341, o)== 1949. 4. 11.
“UN 255 o2 &dol gt w4 (Reparation for Injuries Suffered in Service of the
United Nations) Al &gt ICJ AxF JHAA AZHUTE A, "HH AT FAANY
@, (1) (A& AMSESTAL 1999), pp. 327-341. =,

8) William Durch(ed.), The Evolution of Un Peacekeeping: Case Studies and Comparative
Analysis(New York: St Martin's Press, 1993). p. 474., Z&3], "dA)=AH A9 A&=F 7+
A9 AWA”, rAEesl =%, A4E 15 (FA8Z), 1999. 6. p. 306.914 AL

b

=

_10_



L A2 AgHYon FAAE Q=N GHS FA%T Adrke Ad
thpAoleky) ofd] watel QWL BEE
2439 QR TYFA B A FFAEA AEH Y F9YL
Fgehe Ak Qo A9l AN BEa] 97 2AAY TEREL

A=A 7HeA AJEttn B Ao gFatEzl) usd BHud A%F

(o]
ol
o
)
X
r o
=~
i
rlo
Jo
2
o
)
2
V]

WA JeEpFR = £3thi) o]¢k 7o) %5 (Concession)tt &

(host State) O ZHEl AFNG Feke] FRAGL dofhy] AF g E

A 22, AGAA FAE AFUL AF WA wold AZ L InA
BE7} ohth o] AFLS YWHOE B2 Ik BfF A% okl TAY
Aol g2 E AR chith bl oHd ASS B Juld)N duy B

Aok OfEs gFou Aulx B ARG £EE FHES A BId F
§ AFHY Rolth A2 AKEA BT B TFse] FNHA Ao
A AF AN AYE AR Frhe FAZFL Soo] AFANA A
2 AFHAY dud REZ oo oF B BIHE AL v
Atk A4F Rolth, ZHiFel st 9w REE AT L A 2@

S7he ddete Aud EoY ol @A oA FF=Eus JZ = 47

_,4
o
)
_O|£,
N

=2, p. 324 Fx AdiE, AAA, p. 848 FE.
FAEE p. 324 FZE.

=i, p. 308. F=
W.K. Geck, op. cit., p. 100.
Loc. cit.

_11_



A A9 ABe THT ATh

2. JARR DRAERIE S BE

o
1o
D
i
rg
o
[
fol
o,
rlr
=
b
A
o
X,
]
AL
ol
DY
52
x0
O
ol o
>
1o
rl:l
AN
H4
N
iy
rlo
L i

e} (ke WEe T3 A9t 2Hne FAdE d99 A=we
sl 2 79 adeke Bdol AR goiehio

)
e
19
0
fol
19
rhy
ox,
o
N,
4b
X
o
fru
o\
=
=
rlr
el
o
rO
()
19
=2
o
=
I-'O
o
H
)
hin2
TSR

A3 Hopgleh duz Hoe od 73t Fo BEd BFRMAEEA ve

14) Ibid. p. 102.

15) Richard B. Lillich. The human rights of aliens in comtemporary international law (Manchester:
Manchester University Press, 1984), p. 8.

16) Ibid p. 9.
17) Loc. cit..

18) AR, AA =L, p. 7. FZ

_12_



CH BB EIEE ST (Permanent Court of International Justice; PCINE 192430
Mavrommatis Concessions Case®] HZAA Aol Julst tfE =7le] Pz
g 4= Axves Esd =71 FHE FAWEY 71240 dF(@@n
elementary principle of international law)e]2}al SFRATHIY) Yot} =717F 9u3d B
S5 JAE AT E 19619 Tu A FE vy F <k (Vienna Convention on
Diplomatic Relations, 1961) A|3= (1) (b)<} 1963 "FALAA o Fgt vlA Y <,
(Vienna Convention on Consular Relations, 1963) A|5Z (a) ¥ (e)ol EZH ATH20)
B2 A9 SAREES FRAoE TlTAY SEY YuE Bo o FHARI
o], FrhiliF(lex specialis)?] 2ol &Jste] thAl = YT,

3. MR DX o] = B4R

QA BEAL WIHE FADE SN BT A
83 Wl E Etstal oW 3d H 59 vlgo] Hi: olsjrt & WS AR &

ox,
o
il
f
&

pous
rlo

Al A9e FAY AFIAY Bad] dgate AAL AR
ql 9Ro] Bt Ao Wele AAGA Bl & AL AdAn. 59, Fa
AAY ool dFRE FAS S AASS ANS Ao Wi

Algo]l g3 BARlel BhkEAAY Bl Ee BAELEA ge Aol 7|

al
olg MAE2 AF= WA 733 AYIAE T2 3% €A

19) #4983 o 291, "=AE 11, (A HEAL 2000). p. 429.
20) W.K. Geck, op. cit., p. 101.
21) W.K. Geck, op. cit., p. 101.

_13_



H Zrdd BE AU 2 H)olA tid 959 fwke A0S A

el Wt AT ML, ZAHA AN =

Th2) B2 a9 A=99 Bod Faiste] @

¢

oeld AHSL F7h50] LA BEd I ABAA 2B FAL 5 ¢
= gzolt aey F7hse Yud BEg PAshed RPH 2USE 9
o a4 s ayets AASY BFL mYY 9@ WEANSHES P
T 5 9ok BEF, 3 059 AP YUY NYTF] I 5 Ytk o}

ouZ RoE PAAREE AFT Ao BAH st BrtEsith uA
BoA9 PAZ J|dEHE HET Kol & Fe 2 AYY JAE AAE
F uhol gle Aolth d /1o IHlolA fad FAE AFo] WA 9
HE 3, 9w A RS E $e g2 BE AARAEC] JE9 AR ¢lo]l F5HAU
O3 stegts, wiads A A2 M gAY Brbsd Aok

ola 9] AAAAY A HA P AHactor)?! FF T (defendant State)= A 2]
A RS E PolEd F Aok Ty FAFQL ARt E B 7HA AAzA
o] FeEo] Aoty AZE § itk f&Ke] PFFo] JuA B
A=l Wk FAFQ1 Aol HA A e AH
2 $ lthe Aot 4 I7HES FABFHOIY 2] ©E 9=l o

3 He = a9 22 AgE 7oA Xoe AFUEY Eve 29

:l:/‘

0%

fols
i
1o
o2
>
Rk
[

ol
At
ol

22) Loc. cit.

23) AR T BANEE AFE = A 7
2, AAFLE YR o &tk uF Bort O BAs d4ste A2
Ae 7ted AAR Eox 253 1 IHUEdA a7He
W.K. Geck, ibid. p. 101. &=

24) Loc. cit.

ek

_14_



B5E FURY FYFIA o
AR AFFY % A4NFR AR 1eF HES
23] Pe.oY AR5 F2o] B IS, AN dF AT
Ade BzE 2745 Aldq EAT,

o -y
%0,
vk
=1
Ho
v
ok
£
=)
rlo
A
N
frt
rlo
o
=
»

|

o

H28E ARy Dk (REy HE
1 B HiA
I AFNE fske] FAR BTE AV Aol FAWY e

A9 g E FEots Aol 20 ASUe deste A2 ofyth) el 9

Az, 972 /s 223 2] GAAQ Frhe AurE o Agle] op
2 27 37} Aolel] et FAH ALelN onE

g Roj@tn) A2 SW, ULz g 4F, AF 2 g
Y ARAL RATe Ao BF ARAA FlAbenelit) e AT Lo 2

Tl

o 2AA AAA Azl Bt ol AEF REA KB Bad

2
2

25) °le & @H ofE 7t o8 UgtellA YuF HIAEE HAHFOZ FQlees ZEXY
(Calvo Clause)22 yehdt}r AR - AAZ, "=ZAWE, ASAZH(AL: TFAL 2000, p.
206. Fx .

26) Peter Malanczuk, Akehurst’s Modern Introduction to International Law, Tth revised ed.
(London and New York: Routledge, 1997), pp. 268-269.

27) W.K. Geck. op. cit. p. 112.

28) o1&, "IAY: o2 A, ABH(AE: AFE/AL 1999), pp. 121-122. F=E,

29) W.K. Geck, op. cit., p. 111.
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ol gshe bt A9 naglel AT AL Brohs
A%l ol FAMY AYE AAA R 9FAY P2 AN Aol of
Yeh FHF0A &2 e Aol Aot 1gmg FTE A7E A
7 ARE AelAe] FAFe] AFATHE Aolth 1 2% AW AAY A
A AT F9) AFH AT

nheo] g, FUd RS B el detdt b AROR 77
o F7hge] AAlA FAWAY FALES AFHA Rk @, AASe] FAH
QA ALelN A4 olefe FToe AHA Helt 2 AL FaAshth
gebd FABSYS ol @ A BHYBEE eke] I BT vse] FA

Mol avehe AR 120 we ARV BE AYS AFakd & Aol

olsh gol Frbgre] AT el FTAHA FTE A/E + Avhe A

3= Mavrommatis Palestine Concessions Case, Nottebohm Case, Barcelona Traction

l

Co. CasedlA wtEZAH o= 3Folg il Qth PCIJE= 1924 d Mavrommatis Palestine
Concession Casel|A] T3} Zo] #ZAsTh

30) Rosalyn Higgins, Problems and Process(New York: Oxford University, 1994), p. 5l.

31) ol¢} #HA Y w3 HEHEY E7|7F FAEY ZEZF(Calvo Clause) & ot g 7k
7150 194171 SEFH A=AE579 &5]A 2 (Concession Contract)oll 4UF RALZA
Ak} #HEste] EFo] HASITHE Y=l B FHY YuF, APHA ESE 93T
AYE T8, ASFZAT Y A RLd 28-S FHE AS s9dthe 740]‘4 ZRZx
F2 Tt g ud BHSE HiAlstE = AAduk I FAMAH &Y€ Btz A
UL A5, 5?-4 ﬂ'”q BSE uiAsL £&7Y THHALR StolF wWEEA #
ddE AFse 2 §lte Zo] ot Ygu3 EsAL I/ AFeE PAE
T A= 7719 :qa 1‘ji ARle]l ol I/ F& ¢l "WiEolth AF3 AA=E, pp.
98-99. &=

32) FAWe] sFske AFAA T JIFL2E FAFH A7) E(international  minimum
standard) ¥ W= th-%-7] & (national treatment standard)©] W@t QUoh A, AAA,
p. 429. =
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Azwo] BT FARIRANE Aatel &l Px
B FAE BA 2@ 490 AP ARNE w5Y B Ao
AW ABAA Aol Tt ARWe] WL Fo] TAAYEL 7

AAZE A7EE PASHE Aolth3d)

jined
of

A5

o
it
|o
fr
(=
I
ok

rir
pous
rlo
44

o
i
rr
pocs
rlo

383 PCUE 2E BAgA “«da 277 ZA A RLA AFHNE 95
AAE ) A HH FAATLS woZ B I I7F 599 FT<I(sole
claimant)©] o} 2k 3L S}HSHT}34)

Yot QiAo Frhe 72 AZGAY 4209 49 &S d5e
BAA AZ0e) g BEAA <o) tatl WA A @AY A=

Qe 719 gt ARGl ATE 2W3 Adke ARE rATL At
bS] HHERS R (ump-sum agreementol A 2 UERGITE) Qe
AP AR AP A L A9 &ald] dald AFA
2ANZe 9% 2AL AFIY FF AFFS AASY &9 FIL
Ao gkl Fje] ATAALIE 2AD 24 AAUR o) A2 A
o 2000i709) ALERRY Fhedel, AR ¢4 NPT Fuswes
A ATAL BRI ok 2y o5 94 o
A% WS R Ao AEHew AN A7
A

A7 Fotr, 3T B nAA] Fohe BE UL

iin

o, 2e 37299 0HAENE vHA Eole 4LE o Sohi) Fob
Aol 4 2 HAT AJe Bo] BAS FNE JRE 2h0E AT

33) PCIJ Series A, No. 2(1924), p. 6 at p. 12.
34) A&, AAA, p. 396. F=

35) W.K. Geck. op. cit., p. 112.

36)

37)

Loc. cit.
Loc. cit..
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HeE e B7AL FARL ALANE @
43 ABHAFAel A 93 ZTFFY FHHY G0 BobA Aok £

=29 197539 A9 ARTE (6) 19829 AW A0 Z77) ol AF
she 059 FHAA A Y o9s B AS FstL o), B

F7ke AYEel ol fAE FES

FABEFHE F7he AAl et ud R E FAE AdE 7Y 9
e AA geth 2HERE S-S F5t9 4 Bod diste 71 A
£ A A FAHS gFAFo=z oo Ut MEF7EY Sl
7= Aotk ‘FAAPH A A (International Court of Justice; ICJ)= Barcelona

Traction Caseo|A tha3 Zo] #AS YT

“FAe) dste] B A W WA Frhe e
59 RAFE, FAANY] 52 2T 7Y BUE

& gtk
dstel Tt ATE WEe A = 19 ZT4 SUA %] M 7}

38) Ibid. p. 113.
39) Loc. cit.
40) Para. 80(A/CN.4/506) #&=.
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MY &7 2 =71 Eallgbe o83 43 o F(fiction) e HI#S W
AL ATh4y) Z7eto]l FAIY Y FARA FAY A WE Ay E 7L, AEFQ
Zofoly} #FOREE ARIAAE 2 A7t A7A Ee=vhal st A4
 Adle 43S H#;E WA Qo Tt IS FEE Y el =
Hae A, JFE kv ske AsrE JoH 43 F7bge] =AY T
g= Ades FEc, 7Y AT, R EF IAEAY FoR
(Participants)2h= A= Uthéd) olH S AfE2 2= 2z EHso HAPAE
olZAol =7+ A= AEAQ Asloll s A|sh= Aotk

agar ARIA olY& Foste I7hs Alold] 2% FEF(do ut des)
o vde Fi e, o £FoE FHHOR oS Hi I fRte®
&5 e A2 AAQdolth AJANA &7t ik 2 2=Q1 STt &5t
itk doprt Ailol =d FAIE wHAIA] &= SHprinciple of exhaustion of
local remedies), 19 &= A FQ] FFE & F glvh /o] d& &=
Hol= AAY Exo] FHHLE FTFotA He &dfol et 7ol I FF
T2 o g STl A&ste Y-S FHE U2 AMAAA AFdTh
AHH O TS FalY = wet FJHE U2 HASAA Euj A rhio)

¢

) ICJ Reports 1970. p. 45(para 79).
) W.K. Geck, op. cit., p. 111.
43) Rosalyn Higgins, op. cit., p. 49. &=
) Ibid. p. 50. F=.

) o]} #&E35te] Hersch Lauterpachts= Z7F7F AHA19] wleldQl A S Abste RAo] oz}
Z717F FAA] A ALY FYE FEAE T gl HNY EYE APske Aol
sto}, Thid. p. 53, FZE.
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T w9 A Sk Fke s L FAE 7S F 5 9
£% 383 &t F7RA B Holok & RolAW, e £E AL )
Qo] 222 FALAE Ash a0l AAse Ze ATFR dhatol
AAS ok E A2 ATsHE Aol BEI) Uobt B F7ke @Y

A Ge ASE dud B3 FAYOR AHY & dthe) AEAA AdL

Aol FFHLE F7te) ool ofyz} Atz e AT A}l

YA Bort AFHoE F7te FFHy o 37 2 AYE FAEke
He AL Ad2y Y B2y St =

AE st cojud AYE FAY IF = Hde BFE] oF7] dEelth
Iy 9JellA AR ulo} o] ouwF HEyl AFHow Zrhe A s

]_
Lo AAZL e w@e WA e B ohd A2 AQY FAWFA

At = ILCEY] A0 Soll HFo] B fud HFAY FAAM =7}

46)
47) Rosalyn Higgins, op. cit., pp. b1-52. ZZ.
48) dE E°f UsHlZdAY Aoz 2% #Hx
49) AFF, AA=E, p. 101. F=.

)

50) Para. 415(A/55/10).
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A
el
tjo
N
)
D)
rlr
ok

E MEol ol A S0l
7he Fugel wet ZAE S 9k AAA okl wd Addeln W
o Flo] AT GAIA A2 Bt drke AL FA FuA
1A of o] Hatol BHHA Prks)
AR FANAE FLEEN A A BED EE
Astelol & BREAWAY 977t B 74 AAzAe] 2L Ae 2o
Atk itk ANES F4AY tagel okl Ik FHL
A2 PFHE QPG DFAIE Fol% 9T gjel Jwd BEE ¥
P Qgsol @ Zolth) a8 I ANES dud B
of e AL WA TR FIARY RIh Agel whstel AWE
o 9% SEF o) WFo] At Aok @ Rolth

Hl

Py rrE

)

4T BsE 7
2

2

|

F

£
i

(]

3 SR friEe] mide Rl

L SRR R )5

(1) JEH

TAHEH StlA FAPFAE AR S8 FAVE A= Aol dske
T ESE A7t e, olEs A= dutH o2 [EFE(nationality) 0] TFS3) 1

51) Para. 448(ibid.).
52) Para. 77(A/CN.4/506) ZZ.

53) P. Weis, Nationality and Statelessness in International Law, 2nd ed.(Maryland: Sijthoff and
Noordhoff, 1979), pp. 32-33.
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HEE Z7le= Axrld detot dud BsAS JAE ¢ Utk ol F FHKE
FEMETE S IR AJ(Rule of Continuous Nationality of the Claim) = Fi-KEIFES] JFHI
ojZtal ks o] P FEE X AE =4, 22 AANA o]F AZ
A9 20070 QZEFEF A HEHIAT o] dF o: TIZF ¢ FAHE
Hol dFEZ ZFFHATE PCIJE Panevezys-Saldustikis Railway caseo| Al Th23 Z&
o] #AstHth

“F7he A9 B E FFoke ROtk - o] Ale WEA AL I AYol
A Gustd 58F FFol e ol I7kAA dud REAS FE AL
Z7kek QL Atel o) FH ol frrfolthss)

ATaAAEY 922 Mde] dud BRoAS AAY Zsisy] flste] B
o A S7E 23S AR WA e E sty $d Aolthse) el
< FAE AMPH BAY Be=9 T3S Hfstolof otm, Ba =l o 3
T7F AZIEAG FAA AdeA 2ol fAE w7tA] FHo] ALEolok ¢
o3 AW #APF JAL fAA T FFAVIAE Az gk o)A
2 19653 FAHATA(Institut do Droit International)®] '"HFEARHFA o] (Warsaw
Resolution of the Institut de Droit International, 1965)e] W= Z o] t}.58)

ATAAEY 42 AAAD FFdo]l A™BAS BFATIY AR Aol
of ot F2 ¢ B{A A olH=H Sud HSE FAE A7 glite A
S gt} ole AE EW, Abgel g &, vATTY tig ¥E, I7tE

) Peter. Malanczuk, op. cit., p. 263.
) PCIJ Series A/b, No. 76, at 16.
56) AdlE, AAA, p. 399.
) Loc. cit.

) W.K. Geck, op. cit.,, 112.
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I7FE w4 FAF FATY BRAR A4siAd AdEd F7EY wEg
o] H& 4ol WEHATE o2 IVt FAAYA FTFE kA It A
= =g F367] oEE Mol Aok A2 EE I Atek= o]

I JEEEERY BAL (involuntary naturalization)®] Z-$-ol= WZAH =0 9u
A B E PAE F Qojof & AW ) ol FIZ o] uF HIE FA
Stal e ZHEE AFH T FRET0] FFLE PASAY AFH Tl &

r[r

T olEld KRS R 7129 BB MBE EEMGAE A9
FEe FAA Roln e Aol Aol diHoE IS HoE FTA
AR A=) ohd AASA thate] A RE5E Folsleli oA ¢
£t} o)k G on FHUOE AZVL BEet L ke AR F9oE u
WHolt, Ao NYTHE 4% § FH| ASIA fIF FTE <
Ao R 87 etk

59) Ao, AAA, p. 399. F=,
60) W.K. Geck, op. cit., p. 110.
61) Ibid, p. 111.

62) Loc. cit.
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2. BIARHEE TS A
(1) &

B AREE T2 [RAI(Local Remedies Rule)e =7F7F SA|H-S 9k 2+ T
< FAE st AQAA &l E TFE ol I JiQlel I =7+ AR F
A FHFALAE vzl FFol ot QY E=30] YuF HSE F

The Zlolthed) o] AR oy #d ZofollA WAL + JoH, IAAFHL

2 Y9t B BAS Bgolt 2okl 7zte] o] AFL AFHAL 9

Oi‘a
jﬂ
32
rir

2 3] ICJ2 19593 Interhandel Case6s)ol 4]
b, 8322 A LEo] AT Aol FWH FAFTe] gRFojop ke
TH2 #FFAUY T2 S8 FHolga shlrheo
A2 FAYLATe] JFFFY FEANA dojd FAeelT HEH= A
& ofUth dE so Fagely BT FEAA Lot ARG AT A
et = Ago] Arhen A9 SEe 9A ZAAR ZXE A HE A
AzAL ofdth FT=E E94 e FAF olf2 JAEA FTFE AV
g & ok 2y JgFFTE FHHA A
offZ & FTE AFZ T 3

rlo
A[m

rr

mlm
o
=)
Su
N,
rN
AN
X,
rir
1
2
%
do
3
o

63) Peter Malanczuk, op. cit., p. 267.

64) 53] Mavrommatis CaseolA AFF3 Aok

65) 291 FA1Q1 Interhandel> EU] 3ALS} #HHAo] vk o] F2 A (enemy character)©l
A= A2zt AANA 717+ F w=ZF st 1% e Aks rRgstdth =
Ho] AMRAFTFLES AT A 9do] 522 2Y2FH7L TS FAE ICI Al
2 3T Abde] ICId AFFel v AFHILPAL o] Aol dste =2 HAHE 1
stk 28A ICJe IWTFAITTo] 4EHA Edthe olf2 2929 FFE Astah
AgAl, AAA, pp. 221-235. F=,

66) AAl, BAA, p. 235.

67) W.K. Geck. op. cit., p. 110.
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[

o] AL I TAFATR AVBLAL EFoE Yol B4
M9 FNH 2R Eok AT ¢ dE BAZ Y BAR ABAA
FAH ZT B0 FAHE AL WA ALY $55 S B
£ 743 Qehs)

Ambaticlos ZA1H2e] oJatd A7t FWH FAE ok deke gn
£ oogge] od RERY o FUEA HIESe] ABhs ABielA o

8 4 Qb ARH WYY A0S Julste RozA Fulge] AZehe Y

1 e

A X359 ZA|A(the whole system of legal protection, as provided by municipal
law)E ©]&3loF rh= &mlo]t}70)

ICJ7} Interhandel CaseollX] =WFAIEA7E AUAA AAHe Bl &&
7Fedt BE TAIAAE ¢S o ¢ Jral AR A & ¢ )%l
o] d¥& AUAA FFsHA &7t drodle FaiAe d Al A4 &
AE AHdo|t) 9ud HIALEE JAESAAZA Y

qeiz S8 & AUs
888 QFste Bl ol 439 FAHE g5 =HUA 2 Aol

YA AAF BAske] o)R0] AAWH 244 opy® AAPAQ
QxR atel BAZL Ak FUTALEY 4] AAEH 247} of

) Adls, A A, p. 407.

) Peter Malanczuk, op. cit., p. 268. ZZ.
70) Aoz, AAA, p. 409.

) A%, “9TA RSAEYG FUTASEY A4 rFARRE=E, Ad6A AIE(EA A
91%), 2001. 12. p. 7.

72) FYRTASEY Q] thsted= AA. Cancado Trindade, The Application of the Rule of
Exhaustion of Local Remedies in International Law(Cambridge: Cambridge University
Press, 1983). AFZ, A= Fx
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U AAWHA 27271 ske #A4= =7F =414 (international responsibility)
o HRAIZIE At 847t =HH, old wat FA A EFNY A
A 9=le]l 7= FUY Ag 83te FAAEY dF 9FE AT 1
23 o] EAZF FAAMRLY AANYANAN HAH FHARIE HeA olyd
£ merits) ] A7 HeRo #E FFS HAA Hrh

oldl= Al 7HA A7t Aok AAZ Jtel=Y IAH AP WA T
A7 AEAglol 45d W7Ae $EHA Fethe HdfolH, ol AAHH
%1 Z(substantive school)o]ZtaL QFrE7) o] A= FFFTo] WA FAE &
sto] o] 2 A FA Fr Bl HEA il dd AWA] Art FAHY
AHPA7E He Aojga AAgch olEd Al F7HAd & ILCY F
o] Aol FrpAYe] B3I ILCER AT Az o234 7%/} 5
AUtk 9 2F2 e 2ol st th

st 27EE d9 EE olRo] JhsaA B
o

A 29 B

1o
a
1o
d
re
o
i
o,
o

SAY A FAH QWA olnl Aol i EdziE WA R
o, FUTAZ ANA ol AL BA A wsel I AR Welvh
2 wol3, FAH WA T AAY 2AL ok Al

AARE 9 43S AFstel A £ FAY o] o=2A F= @

73) Paras. 54-55(A/CN.4/514).
74) W.K. Geck. op. cit., p. 110.

75) ".. there is a breach of the obligation only if the aliens concerned have exhausted the
effective local remedies available to them without obtaining the treatment called for by the
obligation or, where that is not possible. an equivalent treatment.”

76) Para. 59(A/CN.4/514): W.K. Geck, op. cit., pp. 110-111.
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= W Avtel gt opy|E A FAALL L2A IR Aol F
W ekl digk FAE @71 9ot Almste HFAAM AZTF= AP 7R
oate] A= AT A (denial of justice)ell HFHE= 29 Ex FHAE
ZAZ ot TS o] b FTA S SEdH S AW 30| Ao 17
A =19 Ef7F FAY gkl ofste] dstes B FAAY
A AN GREY uA BoE st FllFATE gREojoF o 2
A AAEA adolZa FThT) 19779 F7HAQ B 2 FHSHY
ILC7F 2AMA H2e Fs7] A7AE AAEA] ZeE FAste 55°] v+
ATk o8 o9} FA] QuAH R FF ILCEY AlZRE g% 2

o] T4 9

(o]
rlo
B
:Oé
(]
T
z,

“SUHTFAZE ¢EFHok dohe 22 WA IAY BEFF AUEoEAN As
oA 7t R ZAGEAYZEE o] &S ZAR Iy IFAF FTE A
715171 $1ste] wtEA] o|@ = ojof Sk HApA AA| 2 o] th 79

g 22 2 AB3Ee o953 20| FE5 o

“g]2Qlo] o= Fhe AW el ol2A P Y JNe A TAS 3
a7 Sk 1 wrte) FuEel WA 24 Adee 49 gd e 9%
o] @ ABe] AR EAe Aol FAAYL FoaA B Az wel
£E Qe IRAL AAL dad FAH BT ANE § A=S 5] A

77
78
79

~

Para. 32(A/CN.4/514).

Paras. 36-43(A/CN.4/514).

ZQF A12x(A/CN.4/514, p. 15.)

“The requirement that local remedies must be exhausted is a procedural precondition that
must be complied with before a State may bring an international claim based on injury to
a national arising out of an internationally wrongful act committed against the national
where the act complained of is a breach of both local law and international law.”

=
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ol
X
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rg
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i,
&

(3) B ool s i i

SYTALRY AAL e AR ABBLAEL EF0D 7Tl
Ao ZUpEAA A 2 guasle] @ 8L & & =S AHE ¥
Aote Aot TEEz FUPAANA ol tsd AaA TAAAT @A
g gl BaAd) g FAS ABHA FE Aol
4 TAE $2F 1er} QUL Bo 391 A9 A F Aol AnA
Q1 BAA(voluntary link)o] Qe ALANE FTHFALEY AHe A5 2=
09 42 S HalArt B gA 59 wHos A= A=Y 9
o 2 ol A% AR P WA ool AR g 2
AAZ Aste] HelAe el Tl AAH AL FYFARR 42| A&
94 geda i,

od, -l?‘i

80) =<t A13=(A/CN.4/514, p. 15.)
“Where a foreign national brings legal proceedings before the domestic courts of a State in
order to obtain redress for a violation of the domestic law of that State not amounting to
an international wrong. The State in which such proceedings are brought may incur
international responsibility if there is a denial of justice to the foreign national. Subject to
article 14, the injured foreign national must exhaust any further local remedies that may be
available before an international claim is brought on his behalf.”

81) AEZ “uF BIAE FUHTALEY ¥3F7, supra note 71, p. 12. FZE.

82) Peter Malanczuk, op. cit., p. 268.

) Ao, AAA, p. 408
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FAE SRR DRl BIRE

L AWy frie] witd = Ao B

PCIJ+= Panevezys-Saldutiskis Railway Case$S)ollA] Th53 Zo] A5 T,

ALy A

5 1019 5 wa #Ee ook

AL dsted dTA wsy FAABAAN 54T 5 = e AP we
A AZNG 99 AQel FAEY, e, S8 BA] gl A9, FAAA
9@ B3P Folals AL F7kd A Alold FAHolgke frjolth. 123 B
FAE FARL FAPLRA @ 232 RPGE At FARoF e
Jdad msel 7159 @ LEoY HE 279 =) datel A7t A Hel,
2% A2 A7E omd FTAE dad w57 ol

1~>
Lo
4
55
rlo
it
oX,
il
o,
z
=4
3
(on
o
=
8
(@]
2
(@]
o
w
oo
a
(@]
S
=
o
—
—
s
)
=
(@]
2
(@)

9md HEE FH 7xsel AT Gelel@ PAD & Y= AR

84) Peter Malanczuk, op. cit., p. 263.
) o] AMdE o3 2t 191830 A AloLREE FSH g Folyole o AEYolrt #A|

b AP AEE ASeenh B Fohiohe 01084 of BEAASS Ao, ol
Ageln | Ak diEUce] FEAT 2lRolcld] A8RFe take] waegol
A7Sgen, PCLel AZs At PCE 9nd veg FAsed saat A7
W ofUel o] &AHE AHAN FTR FHS wRslol AL BAGUA o 2E
Yole] A7E Azeladrh. 24 AT FAZAMCAES: WIAL 198). p. 17114 AL

86) PCIJ. Series A/B. No. 76(1939) p. 4. at p. 16.
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o Fgdd® EFotal RS JRSIY #A 5 FARYAA JAFHL A=
S 2hstA B A5AY Hdute] S48 e = 799 B E
A B & F7H= ‘oFE NS (non-nationals)& A=Ho2 4T F ot

2. HRA

(1) Jsia

dHHoE A W A= 4 F7HY BREEHES EA Itk a¥ Y
st F77F I8 dg AN FHE ArE Fele A2 oW, £
ok Fofl gt 4T A= Atk 1930 slo]ao A APH THHHY FEof
A5t 2 7FA] EAlol ol @<k (Convention on Certain Questions Relating to the
Conflict on Nationality Laws) A12E “Z =2 U] wat F9S FoTd
Utk ol e M FA P, FAFE, T4 Folo] dwrHo R AFHE=E |
Fete & e 7t Yot P9 A gskaL ik o

< IAFFHY ddA S Tled Aolges Aol &3 A o]t}
&, At 5= AR 8t JHAeA =4& F49
22X EBAFY (jus sol)} HEF
¢J°(jus sanguinis)= BHLSHA AHEHIL QlomBy) FA o]F FALREY Al

% ZAH el AP (naturalization) = AF =L Tk

Nottebohm ~ Case®0oll A ICI= ARl  =HE(Nottebohm)©] 2] 5| &l FEFR]

e K

o)

L o

By
%

_O|_4
K
%0,
i
i
0
2
1o
rok
H
)
4z
a2
o
_I>“

87) 1. Brownlie, Principle of Public International Law, Fifth Edition(Oxford: Oxford University
Press, 1988), p. 385.

88) P. Weis, op. cit., pp. 65-70. FZ.

89) 1. Brownlie, op. cit., p. 391.

90) 599 kHES SEAdA "oy 19069 FEHTEHRZ o] Fate aRAA AIFS AT
I& 1939, 10. 9. Yol =38t ASHAE wizith 2 & FHDHE ok At
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«

(Liechtenstein) &2 Aste AL 2s|dlwERlS Tadd e JFojztay #2
k. 28 WA Adse olEd Astt FSEFERIANA mHFEol LAE
AFFRY Fe et dste RHES Red dE ste7h o Foll dist
of AEFAT AFLe FHY HAQ FUA AHEH 71290 AS A #HEA
A 2 HE2F F5EFER] Alo]e XA #3(genuine link)o] A Q

I #AsGT 2 EE Avie FHT 2w FHS AP & 9
27b ok Hokow, Fo|elqrElRlS He wete] st kHES BT F
Pk ¥k o] FEAL IVt uF RS E FAE] Y5t 5UteE A
Atolef o] Ert AFH firt ook ke FFAZS PE (genuine link
rule)S A A5 T

Nottebohm Case= ©]= T

rir
I
>
H
)
1o
o}'u
H&

EI

3 ofg} Zlo] sel =
4g 717 AL E AR FAZ Aol AL Fui7t Yojo Frie U

a2y o] daole 43T Hl@o] JhiAAL k) HlE2 FE tad 2

TRAGEFY F4& WA FA v=2 1941 6.

463744 FEth mH B2 AdE * FE gt

goldl el AFstd F Fel et FF7F 219 At

N2 FH Tt ZX7F FAYS A6k Aol olo] st

a8tk [ICJe =H =Y AStFAIE Zd 19 FA, 715

A, 589, olsi#A 1 ol= AE FojuFERIA AFSF #HS 2 A L ot
£ FE IHFERIL FE e disty HES Eo AFo] glttal #ustth
ICJ Reports(1955) p. 4.

91) Para. 457(A/55/10).

92) Leigh w57k old g F4& vk AF, "Il det Yud BsALFY TAYA VN
of I3t AF", TFAE I =F, AUA Als(FA A6d=), 1989. 6. p. 49. FH=.
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Flegenheimer Claim caseol| Al P|=r-ol&g] o} %27 9| Y3 (the Italian-United States

Conciliaion Commission)= FFAZY LFd 7]z “HaZ 3 (effective

nationality) B+ ‘=4 2] 4§ (nationality's effectiveness) Y& ‘o]F=29] &

sidsty] A Bl st AEHATHL BATS) L3 = MY FA

A% Fo7t d8dde =8le oue FEE 71E0]

o fo #ete oS FAISHATE IFS FHolH= 842 duAFH Ao

P32 % goks Aoty

2
i

)
Lo,

) L. Brownlie, op. cit., pp. 413-414.
) AEZ, ZABERY AuF BEAZo| B 1F7, supra note 3. p. 84 TE.
95) P. Weis, op. cit., p. 179.
) W.K. Geck. op. cit., p. 104.
) Aste] FAfolle AFET oflg 5
o] FAHAT SAAFo o F e ARl AUA gor, ARl
S FYolA Bl = Qth %o o g% FAHASY Fol: MUY =4S EE
F3 MAE FAFoNE AFSA S F= Atk P. Weis, op. cit., p. 181 FE.
98) P. Weis. op. cit., p. 184.
99) W.K. Geck, op. cit., p. 104.
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s segere] Yot 9md wsE AL Aol detdw Beagon,
aeee adsERl] HeLet opd B kel et 9ud BE
Qe AW s BAEL 443 WA He Aol

A9 479 A8 BAslel tBA) B AuE A9 glon,
sde oA Adrhion o] 958 $8a 99 dad w39 YIS 47
A A& Aol Ave AANAE AASS og ARz 24 BE
o dste] FAL ASH B ARl 1 FAIW LA U AAL
oA @] Wt Jejse] A4 grigHe] YAsl A_HoIE ¢ H
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(2) —HEBE R mEE
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_Zl_

A Ag Mg 44 5 Ak FF IFFHS IF

I
e
0%
1o
4
N
Lo
Hl
rg
e
ox,

100
101
102
103

) Para. 457(A/55/10).

) Para. 458(A/55/10).

) W.K. Geck, op. cit., p. 104.

) Albrecht Randelzhofer, "Nationality”, in: R. Bernhardt(ed.), Encyclopedia of Public International

_33_



AL Aol AT A2 59, 2AAFY T Hold A5
RRo A4 A FTY FHS ASVIN 249 ot A5
FHo] A2 FHo) BHAE B5IHe) 477 gtk 2 59, vE 7}
o FRel HAG 2, 9Y, A4 E& A%E Foko] A2 FHL A5

A, AP FH=9 Fuiol 2F Bl ZHELES FHsHA ofUd B¢

ol

ol T I ol A& I ARl dg 9uF BHSe F A T8
S FAE oIgth AA, stue I Fo] dE FATS JUE uF B
£ & 5 Adevt ot Holvh 2 A RS2 19309 "HEHYY FE00
Aot g 7Rl EAo] tigh §o] 13 <k (Hague Convention Governing Certain
Questions Relating to the Conflict of Nationality Laws) Al4=o] Uehd H59 ¢
32 A0 o AHE “FrAe 1 A FHES AAE E hE Tl
st A=9E fstd 2uF BRsE & F o s Aotk f{AZF5o

A2 &5 digh ol #SH BiF 7’ (Advisory Opinion on Reparation for
Injuries Suffered In Service of UN)IA ICI&= ©& =717} A9 A=xHle=z 7H
Fote A=RE BoskA] de 371 #FS “dubEQl B (the ordinary
practice)©] 23l 3}$]T}.108)

Iy 45 AL SAEES 2t Bl B effective) E=

0

LaW Instalment 8(Arnsterdam' North-Holland, 1981) p. 422.
104) F¥sk 9 221, =AY (1),(AL: BEAR 1999), p. 371 #FZ£.
105) Albrecht Randelzhofer, op. cit., p. 422.

106) I. Brownlie, op. cit., p. 403.
107) Albrecht Randelzhofer, op. cit., p. 423.
108) W.K. Geck, op. cit., p. 104.
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=0 BEstAl= A Z(prevalent) X2 AHS A&7k 9] dlola FeF A5
Z2E AWA FHE Qo] FRAR I F2 AFSe 7MY FF E
AQle] AMEG 7HE "R BHE= ALR Hols I71Y IF ol
W5l 9T} 109)
AujA 7 dFo] LA 7P T8 AL 195599 Mergé Claim¥d
AoJth110) Mergé Claim®] 82 “olE=AAY T8 Fatd 9uz Ba9
PALS wiAlstE BAEPAES AR B BIEES JRH(principle of effective
nationality)oll ¥R 3lojof Jth = AQdu}, ol FEFHOZE (Canevaro Claim
o] 2 Ao 71Z3skal QThll) Mergé Claime 2

£2 Nottebohm Case®] XFs AANIS AAZ L Atk Mergé Claim &2
2 Yuzd B35 FAo #Hste =4 e FAAY AR T
A4 Fete ool Atk

ol9} 2 HIZWWl olshnZ HFAWH(Iran-US Claims Tribunal)ol <] 3}
A& ARl HAThD F, o7 4% HF FHS A A e A
olg-vlx FFAFL FFE AT F ATt AFTE FAE AFACAA A

LE BEVIZY T BTRY KAl AL
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ArbitrationZ} Nottebohm Case 2]
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rir
=

0,
O

BRI [BFE (dominant and effective

109) Loc. cit.

110) Mergée 19099 &4 Boly v=52g HA5sIATh 244 olgeopqld AZsto] o
g0} 4% —ﬂ—lo}‘}i‘\‘:‘r. 3= 193797A olggote AFsthl EHE wet S A
A HAT 25 19463714 G2 At vgs FA] HES £ olgEolR Folzkth
Ie vFgALgd vz FEIIGTE 19489 nl=2 ol ool Uity 19479 Hs}
ZoFo] what Mergéd] A4S &3 wl S Fokth o2 ok Mergért ol @e ofqlol gt
£ O E &GS AFSIFL o] A2 v, ool 2P YA o JFFHAL 4
3= MergéZb mlFo] FAE FA gon nZoix o] o]FoAR Pggpornz WHA
oy} fFEAolA ol ote] Hst mlE=ZA o] LAY & F glom, Pk 18R
o m=Rler B 4 glukal stk 25 Ad3e w=o] ojggold st RSE &
F Ao #dskdeh RIAA, vol. 14, p. 236 =

111) W.K. Geck, op. cit., pp.104-105.

112) Javier Pérez de Cuéllar, op. cit., p. 332.
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nationality)©] m|Zo]7] W&o 27} ol&S AU A7 HFol thste] A
S 71 da BAsTh)

@ H3E) U B Sl (i

SAY FAL )3 EE BEITHL 7k A BE Juy BEE 4 2
Fo| FAMY A3 FA el 9w REE Rolstey F wo] AW
o 9l dlel Tt Aszel S, AIFL )FTARA 34 FolH 7t B
H AT S FHAY oUW 17k ALY AP ADF BAL Y
e Aoz Holk F7b FAR RFHE FA WAL APn ALH F

2’(real and effective nationality)= & <13l oF SHrh114)

o

2) 4 RE
AFE BN FAE ASAA ZaA
Ao 2R F=-A (statelessness) O] 2 F AT I
2

nL gloms BRHo] 47k AL W

Jdad Rse FA0 B2 e 7t £AR dads o A4
SA ¢he & lthie T3 ALY FRAR dule B BnzA
Bo] 914 BEE YA FAY dH Alo] B
GBI & Aothin ATHA AHo] weh Frhe Ao TR

1o
o
=
N
f
fol
i
hi2
,

A, AAA, p. 404 Fx

Albrecht Randelzhofer, op. cit., p. 423.

I AA S 8o tistedE= P. Weis, op. cit., pp. 161-169. F=

:’-ﬂ st FAAE FAHE Feliste Aol Al e FFX 4 HF371% @tk FAA,
Ex821e] Aol 3 FF,9 AF, "FAHGE=F, APHE A2E(EH A6R),

1990. 12, p. 220.

117) 992 BXA, FAF, AFF o|f=2 & T3t FHFY BIE Wt AFFEO|BRE
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gelolr HEE Rol@ 4 gokn s Adel WAL o= 19319 799
Dickson Car Wheel Company CasellAl W|=-HA|ZEHYTAL] LI 7 SI5HA
t}.119)

I E EFstal I7HAP L A TF 48T A= AP E 185t

Railway CaseolAl 2|3t o€7} 2oFs FQE Il stk 6 2 d4%

Bgol ICId st ‘fFAZFF A Eal e gl B AN A H

3. EA
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Ao O BEEZ AT 5 gk o5l Hetelt 19509TYE BES A FAS
Q) o] glo] fout ok Mok FHolTh Wun T B FALY =l tiseli
A, "dHe WA Ads AP, rIANGAES, ABD ALS(EA A493), 1981,
10 %8, "FAWS dRREG 3 BAND, (FAYRN =S, ALA A2E(ED AL
%), 1997. 12. #=.

118) o7, "FAWY 9T QA F AT, WA= R(AFY I A Wk

1998), p. 79. &=

119) "s7he 348 23 JA &2 ARl tiste] &) & op|FozA FA4 EHIPIE |
3 HAE =t we olx F/E a3 &89 AZE g2an 22 gstd AY
SIAY AFE A7 Aol glth.” Para. 175(A/CN.4/506): P. Weis, op. cit. p. 162.

120) W.K. Geck, op. cit., p. 106.
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HEol sttt =89 HEZALS g 4 Fo] Iz L F e
T AAR 4 =9 SE2 AALY FH Fotolwt S
Fotole obFd TES A ge Aol EwtHolnt Iy ¥l Fole A
AJAH =7keke] Atolol]l BaBIfRZ RolX Aol ofyrz FHZA A A
A QD Atoldl= S Aol7k Yokl & 5 Wl vk Wl i ou
Hool #dste] A7 He A2 o= oud 5 E 9t 23 7
T3 FFo Ui 9 BT ofFolr
WY Auz Rorl FAVE He A2 ¥ FH=2 A2 ol i

A AL A=A d@A use] AFA W F3e TATo] ALY

1o

A HoAET oy AL AGHET AFadg AL YAT oA =
MY & F5ke] wgE2 Azolw Wld T WAEHEER dd RS
FHozA 9 uE 7ML S FESfoF & Aojrhiz

el e T4 AFVEE AAJT w2 FUHY Al TA
A erg 949 72 fle ™otk I Vel Ee IA A 4HE
7t A S FAbel] Fojshe EEHERY HER JAY SR o
At FA S AQsHe KRBEERY EFPOBERRE UFo ki)

SIALe] HepgREl ofl el WA EY FAAE A A9E F7H Hel
getthe 922 JuEAY F7tlA & gy Eol rhi) o) HrH R b

AN E WY AHEAE Al dAt 534S 25 Hdl T8 A

=1
ARo] o] FIH} BAVE PR EEY PO AEREHBE A5

12D B2, "3 SAZAE, (e HEAE 1998). p. 726. F=.
122) ARA, "B=54 7199 FA4F #SEd e FAEH AT, BAE] =2 (AE AAY
Stal thsh4, 1999), p. 103
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124) Loc. cit.
125) Ibid.. p. 86.

126) Barcelona Traction Company:® 19119 23l U9 dEFFS S5t Authe] 9std
EEE ddHdeH, 2%l AFAE Fx AT 19483 25 o] o]F FAt
st AR E WEHoH 2H<0 F=ol st FAAMIGT, WaHAo 2 HMA XA
7 Aok AUt guF S ARt & ZI sk WIS A4

o] BHANEE 2fatl JAJEZ d7)d FFe 25 979 JHZ AF7 FFE9

AL &89 AAstY wWiAS AT oo sty [CJe A ARA A7} A AAl

of tidt Aola FFo tidt o] ofrZ Wyjd FHE FuFZFo] glvtn AGstHh

Zas, AAA, pp. 732-736. FZ.

127) UN‘:]ri‘@J]%‘ﬁ%QJJ =874 P =2 2 (Draft Code of Conduct on Transnational
Corporations) el &JstH Th=A71H42 shvt Ee= I o9 FYAFEFAA Z2F & W
= st AASA F5Y BAIAH i dBEUE BAES FTAWe i

o] el A &&= ux‘“_‘i :r""*ﬂ“ 7IHL2A, ol AAE] &t 7]E WHoR A
2 AATAE D JAAN 2 F9 sttt F AT JEF AAEY 5 st T

St FFHEES PAstL, §3] Gt AEAY, A, FYE Uro] MRS & F 9

7190t} o] &k ] et AEHE ZA7Y 1nternat10na1 enterprise) & TFEE T

24, AAA, pp. 179-181. F=.
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I3 Y BRI E FAZFQ B9 oJudl J|Fo 2 el ZAHE Z2F

7t s gol Balols BUF Hol BorE JuA HEE I3 AA}
He FHARVNECRA HHEHS Adarlds o X ¢l Jua
2 393 oA 239 A Bese] A FAH AEAA FH]

gEtA 149 Aol A7 WA S AA F e BAF] AThB0)
ALY A& AR oA RE B A
olgl® ZHo| qlth A& EW JAHY HES dDAY TRt F] BYEA
Aedde S7he A FHRET ol FF9 I Holu Ve AR S #HH
StA Atk 2y I EH wet SALY FH el 3|Ate] FF oAl 94
9 FHoIU FHE F& LHste I7HY B A FEl EFo
= AoBR A FHZAR7E 2 2o ©BE JuF Rose HFHA #A
< e Aolthiy
ICJE Barcelona Traction Caseoll Al HRipoll SAMS] kY AL o]+
ERES Zo] e Bdle FF79 FHo] At 321& ZA T o
oL g Hk 9l

ﬂll

A 710l 8

so

(2) BN 3 SR PRl

Mol Wt o= bt 53 A2 BE¥ A Zbsbe o
FDE HAE BET RS A Rehs F9O] 3 AL 92 &g B

A7GY FARFALTH R REAL, (FAYLI=F, AUA A2(E
1999. 12. p. 26. &=
129) EACIES AWl 2o2 NS ek AAEE p. 26, FE
130) A3, AAEE p.

WA, AAEE

131 4
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=
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WA A FHL FESHE AFS FFHA Aok ABH AHS YalA
9 9mH BEPL 1 W] AAHT 1 FRATLI AN I i A
oz Brh o] ¥ A Ee o8 I} FHS FA/T skl FAH A,
o= BPetn 9wy nEAel A JANE F744 EE O dde] 2

£% olo/lgth Q¥ F7ke AFWe) Jsted YA It 1 FA

=
=
U 49 EE BARRE AFGE T 9 ZA, dus T 47F 74
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2 sho] Hale] t@ Eals FFo) oF &g 9
sl a0 FATR] oA BEAL AT + Yo AT

9 BAe) dstels BE wl@ol AT Wele] FHFo2RE PaS
2o A9t 9ud RS WG 2L A 2 5 glom, Auy
FAZRTE F559 FAT FAFTE Tl YolN UG 2 oldBAE
AR A 5ol F WBo|th) 9] ICIRANA JessupBALE HA19] AHA

132) ICJ Reports 1970, p. 43(para. 70).
133) &&4, AAA, p. 737,
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134) &=, AAA, p. 737.
135) W.K. Geck, op. cit., p. 107.
136) Loc. cit.

137) Loc. cit.

138) Loc. cit.
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139) ICJ Reports 1970, p. 50(para. 96).
140) 2=, AAA, pp. 729-731. F=.



HoE & dI7t k= Aolth Delagoa Bay Railway
Arbitration, Orinoco Steamship Co. Arbitration, Lump Sum Agreement$} #o] =i

of Fxo| U@ REE & 5 AThL e FABPoI} ZFFAE Tk

2) FrEol Ws Sy PR

i
ro
oX,
=)
2

_0‘ll‘
ox

=2 A gt b F 71
Aol Bkl g7k Qe A B WA, ke FF59 A7k AN 9

et AR &g Qe ASlE FF2A AV 25 A7 9

141) W.K. Geck. op. cit., p. 108.
142) Loc. cit.
143) Barcelona Tration Case®] Jussup AR /NS, ICJ Reports 1970. p. 190.
144) W.K. Geck, op. cit., p. 108.
145) ICJ Reports 1970. p. 41(para. 64).

)

146) Ibid. p. 72.
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T W FFE PA TAS Be F Ak 28 A9, 2IF B F
: BES P AYE G} Brhe A

(4) BIBREE S PRz

1) mEBEBK(BIT)

o =Ql FAY £XH B E ZHOZ sh= MELEE(bilateral investment
treaties: BIT)> fHAFHE ENE BT FAACd dd derlEs 53t
v HALE F&H0] Qe BAEEY fYolth rl=E 194]7] o] % =71t &
q& FX387] At KEFEEALEGE (treaties  of friendship, commerce and
navigation)& A At fom 1960dtel IF FHEHIVIES o= HE #F

9 Fxx4S AZS7] AFSUT FL2 195990 A7 2eFH HFC R BIT

147) W.K. Geck. op. cit. p. 108.
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A4 2ARAANN Holt FANYGES o= & F7k a8 A
2 BE AEHA duy BIAEE Fao FA/YY A9e wgses o

N

Hl
&Y
N,
A/
2,
i
>4
i
)
IAO
ofr
iy
tlo
2
ol
2
b
i

b

N

b

o
fru
Hl
)
N
A
19
Hl
B
oE

agste] 1965d 39 18U IBRD(FAIF-Z/HE23, U¥ World Bank) ©]A+S]

148) A<, AAA, p. 445.

149) A, "SAZAY, (M HGAL 1998). p. 661. F=E.
150) ARA, AA =%, pp. 108-116. F=.

151) Za4, AAA, p. 808. F=.
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153) ARA, AA =L, pp. 120-126. F=.
2, AAA, p. 809. F=.
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4. st stk BEE

(1) #hnol chat shaciy Pk

58 B39 7zt 8 4 9 FAL s Aoz AFAhE AN ]
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E3tal, I F71E AL A B 245 Faok gtk dute I71E AY
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Aut=AQl o] Ent “fHEEFE (flags of convenience)= 7HQ1E FHoNA =8FaL
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155) W.K. Geck, op. cit. p. 108.
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163) W.K. Geck, op. cit., p. 116.
164) Ibid., 117.
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166

) A, AAA, pp. 843-844. =
)
167)
)
)

ara 431(A/55/10).
ara 434(ibid.).
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168
169

Para 436(ibid.).
Para 439(ibid.).
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Ne A, FF As1x7t FEFHo] B F5(f an armed attack occurs)ol] 9
sto] A1 EY PALE &t e A Sl HFo B ZAHY Yud B
9 oA FHY ARG F&HA Ferhal Kook & ZFo|thi0)
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A= B Ev E30] IAZIFY ¥JlAe st e dF AdA 2
o oA HEok FARRE o] Basith TUlTA Y 9F A-Este AR
gol BastA gt o] A7l diste ¢jud B S FAE ATt J1FH
ojok & Zlolth ¢uF BHoE FoAgte QlojA =9 WA A HSdT
9 JAEY ¢ AE F Uk AdE 9 FH A (European Union)oll A= EU
ARIAEY EZAbg "Fo] 2 E52 EUE JUE 9u3 B A + glo
I Btk

FAZ1T-9] AL Aol P2 &l deted IA 7T Z7HE AHE o
< Bse ta BFsrh 10 fd 2759 42 &9 vl (Reparation
for Injuries Suffered in Service of the UN)oll #et HILA 2] Z(advisory opinion)ol]
A 7154 A Z(functional approach)< stk ICIE =A|7177F Aoy 2=2F

B A 990 Agel 9o &2 sl WAL FTE A, 3 A

170) A<, AA A, pp. 843-848. F=.
171) Ibid., p. 119.
172) Loc. cit.

_55_



X 5 A(right of functional protection)©] AThaL

9 Ade

ol £

Be AAg

A3 Th17)

w9ttt American Law Institute's Foreign

A g A9

Relations Law of the United States< Th&3 &

o] A= FYE A3y
o, 7l =2 A 8= st AU
Aok 2 Y2 Fed9 Aol FAF T

“(1) T AHRIe] FTAA A gde] gQoz 75e &
P33 pAst AHE L 7

FEurF 717 Wit AYL
Zul

o= gt

A]

rr

re
on
Ho
o

@) FAYY FA%L, =
o, FFTET] 7179
759 Sael Solsdti 5QF Ae] BB M)

=A 7179 T1sH B
gt Ade A7 44
FA@F A00= 1A BHxo] EIHe AFF FRo| gtk
Fe 2 717 et Ade

& s 7hoke FAAHY
L3 FAZ|FAA EHE 7
sh= Aol

ZA71T9 7154 FTdc] ALY E=9 74 FTAR FE AlEe
173) I1CJ= HA1H dgHimplied powers)o]&el Wt 7|7+ BAFHLE R AT o]9d
ZAAQ FE9 Y3t 2 YFFP QBT FHE F4AQ d4%E 7H
ohal St AEAl, JAA, p. 334 FE
174) W.K. Geck, op. cit., p. 119.
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176) W.K. Geck, op. cit., p. 119.
177) Ibid., pp. 119-120.
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wlE M2 ARECRE R

L A 22 ANHECREGA

2)
of A Yt T AlA 23 A o] F i EHo o AFFQI 324 o
ABA Y o] A= WEH Fxo AFstA] ol AMER FE Y FFsl
BAUA = A1)

AAANES 2 AFAQ W& 43d] d2AT ol WFY X sf
ettt 19509 "HH Q1A H < (European Convention on Human Rights, 1950),
196939 "] FQ1 A <k, (American Convention on Human Rights, 1969), 19663 <]
Ff-al Q1A 1F2F,(Human Rights Covenants, 1966)< sht9 F&40 &3
AT FTFES =AY Exo] AFHIEdA Fost= d o A2 =9l
A A E FoskA etk dEFoe #Ajlel 29 A= 4%
Faglo] AZro2A Y QA BEF IFHT 71 dFEOEAY JHAY

o

7}

K

178) 344 ol @A JAHA A2, AuH REE IAE 3T, I Jgo] HE APT
& grjsi,
179) W.K. Geck, op. cit., p. 113.
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Covenant on Civil and Political Rights) ©]& el o]u] 7iQIA @A E AFI L
o, A1ZE ZE A|fxo] ‘BE Al (Everyone)d] #FE RAsIooF shthal
gtk a2 7k Il wel Jile A E - WU e #d
oflzt 7HQle AdEASMA thste] HUAAH DS (European  Commission  of
Human Rights)oll A4 @27} AThish

olggt 5NN F7F7F Zokel st AQISA 1EH A

AL 2% 543 oA etk ol dgE2 270 datod = 1
+ Aol Wiolth. Yoyt 37h7F A=HelA J1dE HeE I5SE B
Tl BAY A4 AdolA Q1Y AQEn 43 AE dFste A=
oAt FHJAFY A24x 2 Az HHE A MUY E=o] & I7t

F[F

il

ol

o7] Mo, 2ok EHE RE FAYGAR et FEA AAATI)
Jeez eae] B3o] NaAuT £ A BAL A2 5 gk
193 BE QL B3] tetdE AYE NG & UL, BE F7H50] o

= ide At EA HAE A = AT TR B AU o,

l

180) Loc. cit.

181) Albrecht Randelzhofer and Tomuschat(eds.), State Responsibility and the Individual:
Reparation in Instances of Grave Violations of Human Rights(Hague: Kluwer Law
International, 1999), p. 237. &=,

182) @k A24xE o= AGFAFS ‘:}* AFFAtzo] 93t 7
AT AL lon, FoF Addxes AFAE T H AT
7 dvkE T el

183) W.K. Geck, op. cit., p. 113.

184) Ibid., p. 114.
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9] 9 - AFEFA(a Common Foreign and Security Policy), 28] APH 9 W&
Foko] 2 (Cooperation in the Fields of Justice and Home Affairs) 522 ©]F0]
Z1t}185) BEUE ‘EUA Y Z9F (Treaty on European Union; TEU)o| ¢Jste] A=
+d] TEUE ‘EUA]Y1A’(citizenship of the Union) 71E S = 3FATH EUS L9
THES Sd7Y FUNEBAY A9 &Jof] ‘EUAIR(citizen of the EU)Y A A&
ZETh186) ‘EUN’(EU law)oll A EUAIRIS 2229 Aot 75 7HA = HFA

185) Ao, AAA, p. 93, F=.
186) ZAA, p. 94 FZ.
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187) AAA, p. 977. FZE.
188) W.K. Geck, op. cit., pp. 115-116.
189) Adiz, AAA, p. 460.
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Z7H] FA7F oUW, FAFAY Adgod = FAVE Aok A7 e 9l
th190) TPl RIAE EFdok & F7HY oF& A=Hd tisiA et ol
YRIAAE sLsHA AE&HH, 19D 9 IFYF7L IAAFHS HJLeH,
3 thFEo] By I (obligations erga omnes)7} HATHN)= FHE Yol
Atk 22+ AAHA o] 9 FARIAHY wE2 FES vhsith

Iy o= S FAHQ AdolA AAHQ A E BEgRs vt 4
Sote AAHEQ B E 7HAA etk 1Y SAAQ A A9 4 FeF
o 254 t& Eg2E YEY AT o= Aoy wERAHA ot A
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A Q1 $E#ft#(international standing)oll #sled= WS Ho] g

olggd HelA Aoy AY FJEe=R stodg FHUAN L3I (European
Commission of Human Rights)oll & Q(petition)S AET & UESF st ‘FHUIA
A #2~(Buropean Court of Human Rights)dll AAT F A= A E JFsHL
= FHUEEHKEuropean Convention for the Protection of Human Rights and
Fundamental Freedoms)©] =52 T}H193) 123 1965 =-A| F27] 223 °(IBRD)©]
A "=7re Bl Zzte] ExXEAS Ao #I P2 (Convention on the

Settlement of Investment Disputes between States and Nationals of other States)©]

190) #7013, "21A17] SAIIAH S FA e AL, wrZHHA) 2047 SALDEH Y] FA S AT,
(ML 8L 1999), pp. 10-20. &=,

191) olo #ate R. Higginse HHFYH 7HX#o] 71543 Atagda Afste FolH
BHF QQAMNEL 89| 7testthal F2stth. Rosalyn Higgins, Problems and Process,
(New York: Oxford University, 1994), pp. 96-110. &=,

192) Rosalyn Higgins, ibid., p. 95.

193) €& MJS FHJAAA TR e ALAES 7HA Xzt 199449 2ad A9 9JFA 9
Xﬂ]37~°ﬂ 95t AaAE 7HAA HJY 1Y FEHIAAILTF BE ]Qﬂk%"ﬂ o 3t
BAB/EAE 7HE A2 ofdth A5-dA8, JIARZAE", 97133 (H) HAA, p. 6L
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) Ibid., p. 24.

) Loc. cit.

) Loc. cit.

) Ibid. pp. 25-26.
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A nso) A EReEe AR 29F syl Eroe Ao of

(3) sy RilEZE ANHECR#A S5 #izsdds R#

o] Al A HIA=7t JIFESAA N F4HIL o st dEet

A= JZolth Garcia Amadore Y HSA X9 FAt$7]E =A4

e,

=919 HE5Y A’ (equality of nationals and alies)= HAEZQl o= Z3}E

o9 2A2 A% YIUR IFAY FRe o oY EA2A fdt
ohao) T stel YA RAQ 222 BRI 1 T2 Yed 2ad
S Aze 49 ATRL BE + doka Bk

o] A A FHA JBgo] AW FAT ] Jste] W5 Wonz
Aol AZHNA GFANAL F23A om 9T BE T AEH
Se o] H9nka 2o Jeuz A4 QARstE A2

i

A 7=

rlo

203) Ibid. p. 26.

204) Loc. cit.

205) FAAA H9 7]FAME A3 47]F (international minimum standard) # W =510
7] (national treatment standard)e] tHB 3t Ut A, AAA, p. 429. F=,

206) A.A. Cancado Trindade, op. cit., pp. 27-28.
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(4) SFBEIACGERBIER) thitic ANHELRHEZE Frokib et Aolzt= WfF

o] Asle =l i B35 duA HIATE JARITAEI} 553
S Zlojn, QIARSY dFE fFrhs Aafolth FAFAALS o] AFS|(UN
Economic and Social Council)= 1973 543} 39X ‘ZPEF A9 AR T
ot FAA$YUS](UN  Sub-Commission on Prevention of Discrimination and
Protection of Minorities)ol] T3l JIAESE ¢ 7|9 FARFEE =<l
A ARAAMNA A &ske TA A tot] AESHE=ES 277 HF UTh208)

9 29939 EMEIAQ Lady Elless dutEo g ZABEFHAY “Fa
St 2] Y& (minimum standards of treatment)< =719 FEH/I st A= A
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207) Ibid. p. 29.
208) Ibid. p. 30.
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Fuete FH% BAE A TR} Ak A4

Lady Ellest= ol9% 20l RG] tehd BE3} 834 AHo] 1)5o]
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AYRY FRANA ZE AANA A8 E AL, AFANA A8 = AL, F
oA A gHE A FRATY

JEY RAAAMAL 58 FH Hahel AFAAL G gov, §
QAFHS BE AAANA F82 5 Uk 9T BxE AP FAH BT

209) Loc. cit.

210) Loc. cit.

211) Loc. cit.

212) Ibid. p. 31

213) Lady Elles= 9519 ¥Fol W9, F=22, FHE AL, gud Ee dYd 2573
FA 71T A, vATE]A FFEA, o)F=EA AT G e A, g=AY A
EE AFTY A, 9= 1AL, AFZFA Y WIS 2@k MFe2 BA 9tk Tbid

p. 32.
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_70_



stof

kel A o]

A A vepd

=

=

O

1

LIS

°

Z o

RSP R

9 QAR
ot} Q14 ZAHQ BuE ods FIHoE

T

st} gkom, 9=l &
2

=

22k AATHA ol

[e)

-

a7 23, Aad B

5)
a

R

9 29
2 98

)

Z_'

H5o) Az

2

k=)
L=,

1

sAw AP WA 9FA2 B

S
o

T

L

o=

7]

i o9 3 N K X Wﬂ o N 90 am W om o N
a w ME D o W T T o5 9 W
o} = To oD To w LGS
P oo P T owRomw T T o I
mBoe W oo e N T Hoow T 4 T

o o= o ~ = Tow I Bo
7w = b= T = 5 T m 2
S m o ST o ﬁﬂ_. W B R
70 G O T w Ak wm o By R
@ T g MR O® T oo oo, N %0 T o

Y ) o= 2 <=
N NG G ° o WE LT
o — P T F oy O N K moogy o T
I SC IS W o N oz fo W o
aLﬂAmn%}mOM@L}_LmEmEL_Lu1&¢
TG O N o m P Nz > 5w
- ny T Jyoo o -~ = X I N
UL - _._._O e ~ - — n_Al K 1 N H_._._._
< o W TR BT TN IR T OB W "
ﬂmﬂﬂﬂﬂo_EW%%ﬁWi%ﬂ}kg
GO G e S T = o R
oS g oW M%o = TR I T o W om oM W w_voM
0= ﬁw = X o w_.L v R = m Ao o i
x W ox W OX BT ooE T WK, F o
o) L_\_ __o._ T _,_.ﬂ Of .CI Yol _,Tl | - X0 H_t __o._ O_E ,_o._
= & o = o s N %o
S gm b »E N g ®E DO BN
w O S A I B S i o
mop o H B s w ° N o= R B BT 3 i

v S WS ol s B i o Y B
o " o Mo = u_% o|J m__m m_m 1d_|u TR
N BT ol G o W 2y o o T o
roob % oF T o B KW Vo= oW oW O
B g Mo MM, WMo X w oMoy w

T va 0 - —~

N g Mg o KT 5y W e m s T o
BB T = o T oM T T o ® BT Owm 7T

9

el

ot agrE uF H

_71_

A2

L=

|

ot

o

7}



olgg AAe] Atk 1947 A rEe BPNA LA FYTAL
AAEH o} I £ o 44 9w

f
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FAO] Qitke Ad7k Bk Adldle BEEA et 448 5 QA 9o
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216) 19} A Hse FUsA FEHoF a1, o] At E5E B B2 ZAA
o] Yt AR ¥& Aolgte A% Ath Para. 452(A/55/10).

217) A.A. Cancado Trindade, op. cit., p. 47.

218) Loc. cit.
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& TR ZEA7E e ARgete]l =A A Q] WA AaHe Aol s&Ho ok

219) %<+ A1z 2%(A/CN.4/506, p. 11). #&FHx
220) A.A. Cancado Trindade, op. cit.. p. 47.
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A5 totxA] g2 3 oud Bk PFfE ¢ lvkes gnlox FEFH
ot 2y JIAESAA A= QLA BTE A 20S AFHLE 745}
o] GERS HM[REMES] 222 (as a condition of admissibility of complaints)
715dth2) RIARSAAE A-s| =7l FHE PAkste] S48 2R

Py
o

o

FUAG A6 FRYTASG DAl “QuHoz AFE FA WA

£

Ll

2P (according to the generally recognized rules of international law)E‘rE =T

Fa el ojAe] oA Booh JIFRIAA N g esiE B2 4o,

AAAA FAE 433 hiatA AL & 5 ATh22)

dud oo QAR AAes BEHog g HAd 7|z e A
2, FUFALHES AE&F UAME ol ZolE A stdol & Ao

+H ¥ 3 2KEuropean Convention on Human Rights)ol] ©]o] AJR14,
dAA Ao B9 A7 HK(International Covenant on Civil and Political Rights)
2 nE FRY xEAdA #HS A Kinternational Convention on  the
Elimination of All Forms of Racial Discrimination)< E@W3stA =l 7A|7} 35t
A AAE = Btole WAL JE&HA gerta 49t ol 9
WA Booh Huste JURSY SZHQ Eegg BAFE Aot ol U4

221) Ibid. p. 54.

222) FRABELF A2629 W& 2 2o
“The Commission may only deal with the matter after all domestic remedies have been
exhausted, according to the generally recognized rules of international law...”

223) A.A. Cancado Trindade, op. cit., p. b2.

224) Ibid., p. 54.

225) Loc. cit.
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(ILCH %2l 35)

H1E Sy Priol #3 ILCHEMIES ik

ILCE 1996'd 482F 3|7]olA ud H3'o FAE 2&Estet A4 &2
o Age 37kA FASY stz Sk 22 sl S+ 1996d 12€ 16
d 29 51/160014 HAL37E FA A thote] Frl AESHL A6 (the sixth
committee) 2] =9JollA o]FAZ =B JA, FHEY AH=H HFo] 1
A9t W&S ANFES 245Fth 19973 A49x} 3)7]o] LI = 9 392
oo we} 24772k 3 oA FA| A S BEHHE(working group)= T 5FS T}.226)

1997 79 119 25013] 3| YolA 9d3l= FA A et KEhlHE #(Special
Rapporteur) 2 Mohamed BennounaS YUE st 2™ 227 F3]= 52/156 29 §Hof
A BSE R IFAIIVIR & 1439 2B S sUsk )

1999'd 513+ §]7]1A $193]+= Bennouna”} # 53 BIERHIEHSIS] A
o2 X&% Fo) Christopher John R. DugardE FAlo] tigt EERIAZ I
St Th229)

20003 A52x2F 37|14 YLI)= EHB ALY [} HIA2B0)E A Suto} A

AR (a)7hse & FAY HAE A s, (b)FA Y WA AT ojof &
FAE el AI=3H T Official Records of the General Assembly, Fifth-fifth
Session, Supplement No. 10(A/55/10), para. 406 &Z=.
) Para. 407(A/55/10).
) Para. 408(ibid.).
229) Para. 408(ibid.).
) A/CN.4/506, Corr. 1 2 Add. 1

226)

[
w
(s
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ESQ 93 s AEZoR o] BuAMd 3 HEE 2372 A7]8H
o e 7oA YL = AlE, A3E, A6 Bt EFRuAT} o Fol
H= AdHQ vZ4 o3 (Informal Consultation)S TAsFTh o]0 YAI+=
26352k S eelA v FA P39 HAXNE HESGHOH, 2 F YA HFA
A998 Buxe A AlxR, AR, A5E WA AYRY ¢S EELEE
(Drafting Committee)ol] 3] %-5}7|2 238t ch23D

EdRIzE AA, duF BHie A9 HISE AN FHoE A&
2 7 Adthe AAE ASATBY) 7 FABAANA A AR e
S A=He] Al diste] w79 FFES A5 @Y HId
& 7P 2FFQ FAAolZ= Aotk SHEIAE uF BRoA =T}t {8
ol tetgltta Bl Fsial7)7| Btk o8 TSt 9AES Astet] A
BE =¥o] PajAof grial Btk
A, 2% AA et B A X (mechanism)oll thate] 7HQEo] H2 7}
a7l wEel fud Be e e Aol HAue dd 5Y5kA 4otk AIE
< FAFAA Y B (participants) O] HA] AP W& AR E 7HAA T, IE
o] FAH L A5 A} YTk HokTh3I)

AR, 25 dad Fopd oA MAFHAZA b3 F 7HAE AAEAT 1
stte YA BRSO PArA S RAMEAY EAA2EAA == dthet F7t
7b Sy RS E FAE F7t vt e EA(Al4xAA == {lTholthe)

TFZo| B3, I+ A/CN.4/506 TAAA AtE 8719 M %(draft)o] 2719
aFeE et gtk A WA 2F(1WA 42)FNA AZE, A3ERe A

rlr
paik J
rlo
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231) Official Records of the General Assembly, Fifty-sixth Session. Supplement No. 10(A/56/10),
para. 163.

232) Para. 415(A/55/10).
233) Para. 416(ibid.).
234) Para. 417(ibid.).
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AEHQ duy B9 o2 g Fhe FTAY FT WA AR E
L 37 Asl Betel AW APAL FAHAT 9N B B ILCE
o A3EE Tt ol FPT ek

“FATL T F7b ok PHoR PaE g FUL Yok Juy us
2 9% 212 ARtk FHZE - o] Ao Aol ARATAL FHAThB0

9 2 Azze A4 HE
oty A3xE YuF HIE 719

Z7bo)] 2late] HeiE P A= AAHPE AFAFLLE o]F PFAT 5

235) Para. 418(ibid.).
236) &9+ A3Z(A/CN.4/506, p. 22.)

“The state of nationality has the right to exercise diplomatic protection on behalf of a
national unlawfully injured by another State. Subject of article, the State of nationality has
a discretion in the exercise of this right.”
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237) Para. 443(A/55/10).
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238) %9+ A4=(A/CN.4/506, p. 27.)

“1. Unless the injured person is able to bring a claim for such injury before a competent
international court of tribunal, the State of his/her nationality has a legal duty to exercise
diplomatic protection on behalf fo the injured person upon request, if the injury results
from a grave breach of a jus cogens norm attributable to another state.

2. The state of nationality is relieved of this obligation if:

(a) The exercise of diplomatic protection would seriously endanger the overriding interests

of the State and/or its people:

(b) Another State exercises diplomatic protection on behalf fo the injured person:

(¢) The injured person does not have the effective and dominant nationality of the State.
3. States are obliged to provide in their municipal law for the enforcement of this right
before a component domestic court or other independent national authority.”

239) Para. 449(ibid.).
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ol A4, B, TABVE 2 WO JuARel WHE weh go] Fug
dste] dwd HSE PAT F7be) A AU A ope AvFQ

240) Para. 455(ibid.).

241) %<t A5x2(A/CN.4/506, p. 34.)
“For the purposes of diplomatic protection of natural persons, the “State of nationality”
means the State whose nationality the individual sought to be protected has acquired by
birth, descent or by bona fide naturalization.”

P
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244) Para. 461(ibid.).
245) Para. 459(ibid.).
246) Para. 462(ibid.).
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(1) 92 BFEEREA A SRy PR
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A F Qest e Aol datel ABFAWYY o 2% b B FUF
5o 924 e FARL AUz 914 252 9T & gk Aot 1LC
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Aoze olgxAAtel digh QA Hoo] diste thgd o] FAsL

x0
o

Aoz 4ge] AN TATL o] (AMA)AEH) FAL AAE Al I
A=0e felel TGE AT thaje] owA BEZ AT + ATk

9 Aallse 48 24 ot Aoz A AAFdTHAL Frh4s) G
TATE HfF9Es Hot] 2 FFHFol distd I Q1Y AuiAHA =
Z’(dominant nationality)©] AFAle] ZFHY ZAdd= Jud RSB IAE &
UTHE Aotk Auld T AFFR] 249 J|E2 FastH, Hde #d
Aol BE AT & The BAF FUE AT QAT AFHA AE
ok s

A5d = AR FH9 BAE 2%

ol
rlr

Aol of7]l= AT ol

247) A62=(A/CN.4/506, p. 42.)
“Subject to article 9, paragraph 4, the State of nationality may exercise diplomatic
protection on behalf of an injured national against a State of which the injured person is
also a national where the individual's (dominant)(effective) nationality is that of the
former State.”

248) Para. 472(A/55/10).
249) Ibid.
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Foll= FT=ol A FARE =3 AT Abolol AR Ee AW
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2 sHA A Eoof ghrkal #r}250)

A EE A8F T dFY BHOE ol e EFTIAE THAe
ARES A A Bs o P9 A dis FHHelA 8% Wsht
A71A 8 AL FEL weith ILCxEY] SEEIAE Nottebohm Caseoll Al ©]
&, vm FFAHEEY WHolEA ole=A Y Ao AuA Ee A8
=29 49 A A FE AEH 2 Y B dE AASAT T Al
6zl EFHO e AL FABFEY AAY AAE wFsH, 4T o
stol = JHQlel oS ARl RS E Fosts IALEEY dHH Bt =
Aol2tal s}l th.2s5)

B2 I7FE2 oA Il 1930 Slo]la@ ek A3xd EIE Qe
94, F, “olF Ex I oY A2 7 AEE I8 A e 4 =

Zhll dste] A=Rez I 5 e TEe 7HAAL AT dnh oSS

Ao 9ol AMA Er A FHo| FARHOE HgY o] B3I
3 ARE A 5 Qon, FUL ALY F AT AAE AT o FRA

2 AL A Al BS oloe F
oW & Hvt e JEE AZHE Aol

ZTA ) Aol T AU o= FHFo] A3Fo] el dwA BEZ
NG Wl A Te AxHA FH9 AFo] EAT A7 Aeke Fol

ok T2 #¥E Y99 E oE 33T o 4R Ao dot] EH,

250) Para. 475(ibid.).
251) Para. 477(ibid.).
252) Ibid
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ol = 2 AHY ZEs dig FABFHEY AAT FEAAE G2
Aog Btk yolrt, Aex7t =AW
AT T2 FH T tstd JuA HSE JAF F Uert ARE AFG
T8940 ATFY AMA FHoloA = ¢ Hr, #E AAF AFTF A
old AP AEHA K7k glojok ek o] A HF ook & Aojtt,
MQle]l %A= BE FAE X751, T2 F7HY] FA S Aoy ofF
4] 7k 219 FUE AZAF U AHTF dog FE
Atk ol Aol FAY Frtel st k& Ui, F HMY FH =]
_/':

Q7] W&o Aexs 9ulrt Yk g $ glr}2s3)

Ol

(2) 3l 3 Sy Prilk

ILCES AI7TE 132 o3 2o 733l 3l

“lF e I oY BLIZAG VAL e FUY o FHFE A5xEe] IA
d 71Eel wEt 2 FRE fetd HFAF(A3T) S dUE A=YS st 2y

HoE & 5 Ak

253) Para. 480(ibid.).

254) %+ A7x 1(A/CN.4/506, p. 54)
“1. Any State of which a dual or multiple national is a national, in accordance with the
criteria listed in article 5, may exercise diplomatic protection on behalf of that national
against a State of which he or she is not also a national.”

255) Para. 481(A/55/10).

_86_



cercis) /NS AFAT YTk xAE 0 FTARY FHT o] FFOE JuF
252 AN 5 Jou FHFORA IEFANE FUA BEsen
slthe Alo] 2@t

3o MEBIGEE P ORI W Ay fhE

AREEES A hEW F7he AERA daelw 9w BEE IAE
L golnz T4 g getedt slud Bsst YAk A% 9l
ok, aE ILCESHS FRAAL BHle] dselE duy wu} ks
2¢ QoFR YT FARY ARel BF G FE ABAA YA e
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4
39

rir
puy

L
£

o

Bl

256) Z<F A7E 22 (A/CN.4/506, p. 54.)
“Two or more States of nationality, within the meaning of article 5, may jointly exercise
diplomatic protection on behalf of a dual or multiple national.”
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AT ILCESH 9ud HEE AT /HdlM dolt Mz JddEZA
2 d4stAY 9ud B35 & Ho A2 JAETY FAE rhdstE =
g ot es BYFE Aojga AA4ETES) ILCESt AlZE 232 o
2,

Azl HEE AHA FBAA Aud Hoe vA=RCAA H&2
9]t} 7258)

olo] ILCXSF ARZRE T&F o] FASL Ytk

T

F

_‘;_I,

“Frhe B2A Jg)EE ¢RI HelA] e, 1
29 WA AFA A92AD A7FH A5H ABL AHAE A9
b AN TR WAL AFAT B ol Fel WAF APo] Fshel 9w

BEZ AT 5 Aok

ILCxSH AsZe] AMNE FHE BIHA 2 Q5L 9% 9y 259

Aol BF AW, FAMY QAL BAY APn B oz wus

r[o

Dickson Car Wheel Company v. United Mexican Statese]lA] UERd H&ZQ0 ¢
2600 A Hojues Aot EZHz 9 WS disted= E35] 23 AAHA
=

257) SARJNAYFAAE T4 SEstL Tﬂ—‘?—%-‘ﬂ ‘:‘ri /‘é%%j TEE
T A e AFEE(people), B I '
2l Foste dRlS XIS FAE, T%&]X} 047101] ¥3tE =
PR, FAWY 2549 A, TFobilol ATEE, AH (AT, 1997).

258) %<t A1x=(A/CN.4/506, p. 11.)
“In exceptional circumstances provided for in article 8, diplomatic protection may be
extended to a non-national.”

259) %4+ A8=(A/CN.4/506, p. 57.)
“A State may exercise diplomatic protection in respect of an injured person who is stateless
and/or a refugee when that person is ordinarily a legal resident of the claimant State(and
has an effective link with that State?): provided the injury occurred after that person
became a legal resident of the claimant State.”
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7hg ZT-E A71E dsto] glth” Para. 175(A/CN.4/506).

261) Para. 486(A/55/10).

262) Para. 487(ibid.).
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264) Para. 491(ibid.).
265) Para. 493(A/55/10).
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ol F82 7hesdE AY gtk 58 I7telA AFdte FEEA 2 dHlES
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& FBAE AHEStL A £&F7HF obd ABFA A E
Ae ALolvt 9uz B57F A2 Dort A& Ao th260)

Fag  BEES #EHI S PR

L A7} &dE de Fol Aoe)bona fide) FAMAC] o] FojZ] A, AF
A% 499 FATo) FTAWZo] ol Fojzl AHANN FAAE gl lwd B
22 Hed GPAY A gt S 3 AR ATAS g5l 9w B3
2 4T 5 Utk

2 o) #Be BT BE F7hY FHL AT Y AelY AASAA MYz
Fee s A9E A gHT

3. HelAe FHo] MARAY B FdelA FTR0] FEHE AL FHHI

266) Para. 494(ibid.).
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dYE sfotAl de

4 HFAFE N} EFAFY FUIYL U g Ealo] Bajele HRAT

—% }\O]-Eﬁi 9’]57—;91 Ei% '53/\]-’@- _/’?_ 314'11267)

749 4R A Jide] 7P e BsE FoAE F e SR
AL WA EN ZFEo] “FHRKEEI(claim agencies) & E FLREE AL
aAskaLA}; of= H U268

a8y A54 Aalle ud BSARY 7127 Hof & v #Efle =
AA &S A& o] HEA] FH 7 A2 olYe & "Rt 269 oy 7}
2] o]follA HlEG whol gt} o] H|@S sty ILCe AEF Aol
st AFAESIL 9JuF Bs HEFFH FAREAY AJY AE Z5d

F o Boh B0l #3& A9 davt gloka Byt

267) %%+ A9=(A/CN.4506/Add. 1, p. 2.)
“1. Where an injured person has undergone a bona fide change of nationality following an
injury, the new State of nationality may exercise diplomatic protection on behalf of that
person in respect of the injury, provided that the State of original nationality has not
exercised or is not exercising diplomatic protection in respect of the injured person at the
date on which the change of nationality occurs.
2. This rule applies where the claim has been transferred bona fide to a person or persons
possessing the nationality of another State.
3. The change of nationality of an injured person or the transfer of the claim to a
national of another State does not affect the right of the State of original nationality to
bring a claim on its own behalf for injury to its general interests suffered through harm
done to the injured person while he or she was still a national of that State.
4. Diplomatic protection may not be exercised by a new State of nationality against any
previous State of nationality in respect of an injury suffered by a person when he or she
was a national of the previous State of nationality.”

268) Para. 168(A/56/10).
269) Para. 184(ibid.).
270) Ibid.
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271) Para. 174(ibid.).
272) Para. 175(ibid.)
273) Para. 176(ibid.)
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274) Para. 177(ibid.)
275) Ibid.
276) Para. 179(ibid.).
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285) L7 ¢ 2091, HAA, p. 202

286) FAHAE 2002 6. 11. = FAH 714 FZE.
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SR Sh 200, TERAEIRREE,, A8 T, 2000.
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