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ABSTRACT

A theoretical Analysis of the Custom

of Real Estate Nominal Trust

- Focused on the Act forcing the Registration of

Real Name -

Soon-Hwan Bu
Department of Law
Graduate School

Cheju National University

The purpose of the above thesis is to study the theoretical structure
of the so to say Nominal Trust on real estate(Myonguisintak) and to
interprete the new act : Real Estate-Real Name Registration Act

(Budongsan Silmyongbop) regulating this practice.
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According to the practice since japanese occupation of Korean
peninsular, the Nominal Trust has been very often used. This
practice came into being, for at that time there were no specified
way for the properties of family name associations, especially lands
with shrine, rice peds for memorial ceremony etc. to be registered.
Such real estates were allowed by the courts to be filed in the
name of one or more of family members. At first, I handled the
theoretical arguments on validity of nominal trust. Rules of supreme
court admitted the practice as valid. On the base of court rule there
have been a lot of nominal trust registrations. The supreme court
describes the practice as the so to say "relative ownership theory”,
which explains the legal status of nominal trust makes the trustor
real owner and the trustee nominal owner. In the relation with the
other persons than the parties of nominal trust, as the court
describes, the title of the real estate stays by the trustee as the

estopel shows.

This custom and practice became, then, the most popular way to
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disguise corrupt transaction of property from the public. Also, he
who would like to escape from tax the nominal trust has been very
often used, not with saying real estate speculation. Furthermore, this
practice is hardly to harmonize with the rule(numerus clausus of
rights on things : Sachenrechte) of Korean Civil Code, which
prohibits any other type of interest on things than the code
prescribes.

So, the government established and promulgated the Real Name
Registration Act for extermination of the Nominal Trust practice.
But the Act has been critisized as it has many problems because it
was established without deliberation, for only one purpose of

prohibit of nominal trust practice in short time.

In this thesis, 1 investigated some law that was established for
regulation of the Nominal Trust. There are the Real Name
Registration Act, the Act of Taxes, and the Act of Registry of Real
Property. According to the new law the nominal trust on real estate

1s not valid any longer. Registrations of nominal trust should be in
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certain period corrected to a real name. In chapter 4 and 5 1
examined and analyzed the content of The Real Estate-Real Name
Registration Act and then evaluated the opinions arguing the new

act. But, it can be so concluded:

Nominal Trust is no more effective, although it is confronted
against the private autonomy. Since the act on the real estate real
name registration(The Real Estate-Real Name Registration Act) was
enacted and promulgated, arguments on the validity of nominal trust
should be terminated. What to do further, is to observe the
enactment of new law and to find any problem. Courts decesions
are also should be evaluated with objective eyes on real
development of situation of transformation of nominal trust into real
names. Opinions arguing the new law are difficult to agree for the
time being, because, they would run beyond the Ilimit of

interpretation of given act.
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