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[Abstract]

A Study on Improvement Options of Appeal Procedure
in Port State Control

Kim, Chu-Hyong
PhD in Law, Port State Control Officer, Ministry of Oceans & Fisheries,
Busan Regional Maritime Affairs & Fort Administration

Generally the safety of the ship had been controlled by flag state, which
i1s the main principle continued until now, However, with the appearance of
Flag of Convenience and emerging of the sub-standard ship these days,
marine casualties continuously have occurred in not only the territorial sea
but also foreign jurisdictional waters. As a result of these marine accidents
including severe marine pollution, it needs the international measures for the
safety of ship and the prevention of marine pollution all over the world.

Hence, the international community has introduced -new jurisdictional
scheme for foreign flag ships in their own ports. This is the Port State
Control(hereinafter PSC) which is a kind of law enforcement by port state.

Port state could exercise jurisdiction over foreign flag vessels by means of
PSC.
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Legal ground of PSC is stipulated in UNCLOS and several international
conventions relating to the maritime safety, security and pollution -prevention.
Also more detailed enforcement method and procedures are ruled in
memorandum of understanding(hereinafter MOU) of the regional cooperation
regimes such as Tokyo-MOU, Paris-MOU and each country’s domestic laws
and administrative regulations.

In particular, as PSC has a feature of the strong regulatory administration,
it might cause severe economic damage and operational loss to shipping
operators in case of unreasonable detention to certain ship. Thus it needs
proper remedial measure and a system against improper.detention, such as
appeal procedure and Detention Review Panel.

There are several national acts and regulations in maritime fiélds relating
to appeal procedure as a remedial measures. Some regulations stipulate
different methods in detalled procedure. Also the findings of Detention |
Review Panel operated by the Tokyo-MOU is not legally binding, only
recommendation to the port state even though they had detained ship
unreasonably.

This paper has considered several problems in the existing appeal
procedure system and the legal effects of Detention Review Panel compared

with actual cases and proposes some improvement options.

Key words : Port State Control, Tokyo MOU, Appeal Procedure, Detention
Review Pznel, Ship Safety Act, Maritime Safety Act
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