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9) "A state criminal abortion statute of the current Texas type, that excepts from criminality
only a lifesaving procedure on behalf of the mother, without regard to pregnancy stage
and without recognition of the other interests involved, is violative of the Due Process
Clause of the Fourteenth Amendment.

(a) For the stage prior to approximately the end of the first trimester, the abortion
decision and its effectuation must be left to the medical judgement of the pregnant
wowan'’s attending physician.

(b) For the stage subsequent to approximately the end of the first trimester, the State,
in promoting its interest in the health of the mother, may, if it chooses, regulate the
abortion procedure in ways that are reasonably related to maternal health.

(c) For the stage subsequent to viability. the State in promoting ifs interest in the
potentiality of human life may, if it chooses, regulate, and even proscribe, abortion except
where it is necessary, in appropriate medical judgment, for the preservation of the life or
health of the mother.”
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10) Peter Singer(374, 745 o), "AA{E3},, dL+417E 2013, 53H.
11) Peter Singer(3744l, AA4F 9), "AA S, A4+17E 2013, 102H: "Die Fahigkeit, zu
leiden und sich zu freuen, ist eine Grundvoraussetzung dafiir. {ibernaupt Interessen haben

zu konnen, eine Bedingung, die erfilllt sein muss.” Peter Singer, Prakiische Ethik, Reclam.
1994, S. 85.

12) Peter Singer(3734]. AdF o). "HA&sh, A7 2013, 1029,

13) Peter Singer. Praktische Ethik. Reclam, 1994, S. 85 1.

14) Peter Singer(#734], 4% 9), A&, ALA7L 2013, 1469, “Ein selbstbewusstes
Wesen ist sich seiner selbst als einer distinkten Entitat bewusst, mit einer Vergangenheit
und Zukunft. Ein Wesen. das in dieser Weise seiner selbst bewusst ist, ist fahig, Winsche

hinsichtlich seiner eigenen Zukunft zu haben.” Peter Singer, Prakfische Ethik. Reclam,
1994, S. 123.
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15) Peter Singer. Praktische Ethik, Reclam, 1994, S. 118.

16) Norbert Hoerster. Ethik des Embryonenschutzes, Reclam, 2002, S. 108: 8] Z1}3] (Dieter
Birnbacher) T3+ Q1AA| (Person) N3¢ E3A 7 #3232 A A3} Dieter Birnbacher,
“Das Dilemma des Personenbegriffes”, in: Strasser/Starz(Hg.), Personsein aus bioethischer
Sicht, ARSP Beiheft 73, 1997, S. 9. 35 (Otfried Hoffe)= 239 AAA (Person) 78S
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< gygo)7] wjFojth Otfried Hoffe. Medizin ohne Ethik?, 2002, S. 75 f.

17) Norbert Hoerster, Neugeborene und das Recht auf Leben, Reclam, 199, S. 14 ff: ders. Ethik
des Embryonenschutzes, Reclam, 2002, S. 88.

18) Norbert Hoerster, Ethik des Embryonenschutzes, Reclam, 2002, S. 89.

19) Norbert Hoerster, Neugeborene und das Recht auf Leben, Reclam, 1995, S. 22: Bong-Jin

Ko, Menschenwiirde und Blostrafrecht bei der embryonalen Stammzellenforschung, Peterlang,
2008, S. 27 ff Z=
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[Abstract]

The constitutional status of fetus

Ko, Bong-Jin

Professor, Jeju National Univ, Lawschool

There is a clear difference between the majority opinion and the minority
opinion of the constitutional court about Grounds and extent of Protection
of the foetal life. The majority opinion have very pronounced views that the
Right to Life is recognized after a fetus is implanted in the mother’s womb.
But according to the minority opinion the Right to Life is based on viablity.
The minority opinion is similar to that of Roe v. Wade by the United
States Supreme Court on the issue of abortion. The minority opinion created
a trimester framework to balance the fundamental right to autonomous decision:
protecting the mother's health and protecting human life. In the first
trimester, when it was believed that the procedure was safer than childbirth.
From approximately the end of the first trimester until fetal viability, the
interest in protecting the health of the mother would become compelling. At
the point of viability, which the Court believed to be in the third trimester,
the state’s interest in potential life would become compelling, and the state

could regulate abortion to protect life.
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In this article I argue that the Right to Life should be based on the
sensory ability. The sensory capacity generates after existence of brain. When
man consider the existence of brain as the reason and start point of the
right to life, the early abortion should be allowed.

The majority opinion asserted that the {fetal right to life begins at
conception, and should therefore be protected by the Constitution. The minority
opinion recognized the fetal right to life after viability which generates in
the third trimester. Compared with two opinions of the constitutional court I
assert that the Right to Life is based on the sensory ability which generates

after existence of brain.

Key words : fetus. right to life, human dignity, constitutional status, bioethics
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