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AALCC . Asian—-African Legal Consultative Committee
(hATo} - obste] 7l HE A1 8)

ACIA : ASEAN Comprehensive Investment Agreement

(oAt X B2 FAHA)

ASEAN . The Association of Southeast Asian Nations

(Fdol =719

BIT . Bilateral Investment Treaty(%A7F A48 A)
BOT . Build-Operate-Transfer(Z 4 - ¢ - %)
CEPA : Comprehensive Economic Partnership Agreement

(

kel

2 AASHAHEA)

CIME : Committee on International Investment and Multilateral

Enterprises(f-¢1 T4 7] 391 4 3])

DCF : Discounted Cash Flow(eel sl &A&%)
DTT : Double Taxation Treaties{FAFo]Z A A ¢ A)
DRC . Development Research Center of the State Council

(o F-d A Al E)

ECHR : European Court of Human Rights(+3¢l-d4 % 4)
EC]J . European Court of Justice(+ A A 9 4)
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. European Convention for the Protection of Human Rights and
ECPHRFF Fundamental Freedoms(1d 2 7|24 2o H oo #3k 7+
Hep)
ECT . Energy Charter Treaty (ol Y X] & 3= F)

: Friendship, Commerce and Navigation Treaty

FCN
(FE3HFx9)

FET : Fair and Equitable Treatment(37% - 3% 3 o]-$%)

FIPA . Foreign Investment Promotion and Protection Agreement
(=N FA 2 2 HE §#HA)

FTA . Free Trade Agreement(A+51gA)

GATT . General Agreement on Tariffs and Trade
(TA 2 T s Uk FA)

IC] . International Court of Justice(=FA|AFH Al 7 4)

ICSID . International Center for Settlement of Investment Dispute
(FAFAEASEAH)

IGA . Investment Guaranty Agreement(F AFE <& A)

A . International Investment Agreement(=+ A 523 4)

IMF . International Monetary Fund(=A] % 3}7] &)

ISD . Investor-State Dispute(FAFAF-517} A5 A %)

IUSCT : Iran-United States Claims Tribunal(o] #-n]= A 72 7 %)
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MAI

MFEFNT

M&A

MIGA

NAFTA

NT

OECD

PCIJ

RTA

TPA

TRIMs

UNCTIRAL

UNCTAD

: North American Free Trade Agreement(& 7] A}-f-F 23 A

: Multilateral Agreement on Investment(thAF7F Fx1¢ A)

: Most Favored Nation Treatment( &) = tf]--)

: Mergers & Acquisitions(¢15* - §4)

: Multilateral Investment Guarantee Agency

(A FABZ 7] )

W

: National Treatment(th=-51th-$)

. Organization for Economic Cooperation and Development

BAHHANL7]T)

: Permanent Court of International Justice

(G AR A R 4)

. Regional Trade Agreement(# 9%+ ¢4)

. Bipartisan Trade Promotion Authority Act of 2002

* Agreement on Trade-Related Investment Measures

LR e R

. United Nations Commission on International Trade Law

Tl =ATAHLE)

. United Nations Conference on Trade and Development

(FraFgaee )
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UNESCO : United Nations Educational, Scientific and Cultural

Organization(f-4 2>5)

WTO : World Trade Organization(A] Al 54 7] 7-)
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IFAE SR AAY E4E AFFAL 9S A% - T (]F MEA'S
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H2HE =M FAHEe o9

L =AFAHA e 74

) Al ool G el olsfel, WA 12 e AAFAL FIAT PeofE S A,
% BATA, ABRA B FATAS) Fuglel WM TAY Ao IoR FAW 4% WEY A4
A QR ASIIRA, TEABAY, (A2, §FERA), 1998, ol

12) UNCTAD, “Scope and Definition”, UNCTAD Series on Issues in International Investment Agreements,
UN Publication, 1999, p.7.

13) H5g, "SABAH, , HIAlL 1998 p.637.

14) H53, 4AA, p63s.
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.
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15) UNCTAD, "The Role of International Investment Agreements in Attracting Foreign Direct Investment
to Developing Countries”, UNCTAD Series on International Investment Policies for Development, UN

Publication, 2009, p.15.
16) BT 4, BRSNS HERR , ARHNGTL 2007, paL.
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LA - gz TAE SA4381% @23 7] wied BITE FAFA #AE A )

= FAGHoRA T2 g FPsta vt & 5 v

= g BATNS TP QU] W] ol2d HAE NAe] wWEe] &3

qu, 3 A9 FAPAlGL Bk AAA - LBA AL EATA S

17) |5, TAE 52184 A+, 2001, pp.7-8.

18) &z, T92lugte] FTA AZS 93 AAA A1y, arHEAa+9, 2005, pp.33-39.

19) A%, “¥ARE FAEA T2 ud 337, TR (R2E), KDIZ AR A, 2001, pp.217-218,
20) UNCTAD, supra note 8, p.2.
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o] WS ANgETHAY 3 #(chapter) &2 E&A| 7] Aolv). Aol #3
Al o= 1998 Fyol w7k (o3t ‘ASEAN'ZAL 3 Fexite] T2
#2 F2AEA | (comprehensive investment agreement) 5°| Qo™ Fxbo] 7

@A o= 1992 €] W= - AU} - WA ST A E S NAFTA S0l Atk
£3] 1990958 RTA® F3oz AAY7] A2s FTAS tx4 F9A 7
o Fo3 5oz FrAHm gry2h 20080 ©/FX] WTOO| B18 FTAE oF
400 A 7R 71 LA 22

FTAE JAbS Abole] A 2 AHla 59 So #sh #Ael 7[ep Fo 74+
o] AAE HAorm AAHE A e X
ob7t FANGHEA, xAx HIATdEA, AAHHEA S ¥ AY FHF
A A& s A% o] 2AE HIbske WS 9v|E FTAVE AZ2Ha Atk
FTASY AU Fobd=E AFE5F9, Avls T4 AFxE3 A 44504 5

Robg Zsh olsldl A BTl elol me =%, 373, AAG}

21) 199078 AAFS 7ol olste] Frw v (multilateralism) T tiH| gk, AlAl ZForEo]
Asre] AAlel)e] SHEE Fet7] fetel FTAE I3s AJFqEA4e= txsHe A9Fe
(regionalism)7} §43] ﬁ7}0}"’ U= Aotk RTAS A952¢ WTOS oAl w Exehe Hee
22, A} FEPAS 5o F RS Wﬂoi’ﬁ % 2 FAA-FEE 26 k. &
£ RTA= AH59A 1ﬂ°ﬂ 3k e S A9 4gs v

ABATATAL THA d FGo A3t guk A4, (GATT) A2AZ, Al
(Enabling Clause), WTO 2A&83dA &£ 1A $ GATT A2z dixol] 3k o] wha HA 5
AHFSEAR 2 AAEEol AT AAE B o2 AP A Fol Arh

22) http://www.wto.org/english/tratop_e/region e/region ehtm(2010.2.25. # % &)

23) A% ¢, "BRICs® FTAC ulgt B4 24(1), , e HAG74, 2007, pp.33-40.

24) 13, "TAFFHEATTAY 258 53 24, , 49749, 2003, pp.13-15.
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3) A FAAA

HAA wE F<Q TICSIDECF, , T=ZAFA »E7]F #<F, (Convention on
Multilateral Investment Guarantee Agency; ©]3} ‘MIGA¥ eFo|etal §), 183l
"TRIMs@ A | < tAd FxRgAe] HYo &3ttt & 5 oy o3k g

obe RARA, FA M- BF, 2P FEF) Y T WAL T4
x3 5 BERR A PobE gL A0RA FATAY I 2 AGHE
BRow s wie) ovd vAd TAYgelga sk Psth dWoR

19954 5958 AA PG ML) (03 ‘OECD'etal 3hE FAAFIE 244
oz gAY A% FAARE vlRhdE AS FH HHoz YA FAEA
(o]3} ‘MATzFaL 3hHe] AAES A=Ak 1998 MAI Z<to] AlZE Ao
Zar o] SJANYH O R QIS @S F718 AV A adA HA AA A -
FZA GARFAGTHELS EA8A] Fong FA TR AR EAFEA
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o3 AFI At o] MAE WUl v Wi, BFd FY9 xof PuE
#aia olvh BE MAGIAE 58 mi 3589 yeo B3 4o ¥3
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25) MALE 5ARE 8 SAxasel B8 w& +29 A28 A4ay, 94
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AR, Ao AAA xZl e F2 FAo U9rER BLuoF & A
it vk Yl FA Es FAAe] tidk terlEe A i ger)E
oA ferlEez 7 F vk AdE derES TA - TEE (0]
3 FET&a $hHe 7Fe7i, Ad der1eEe Wavlge(e]st NT&at
ghet ‘H ¢ (o] 3 ‘MENT #a. ehE wilv}, FETE dutd oz v
BAS spxn, #xae] FYHOoREE FEd /)24 . gukd s)E

o3

1= 14
AR ed

2

flo

S ug oz FASI ulsh NT9 MENTE & FUFA = FxpA] s}
of AX=re] Ulawl e A3Te] FAA|A F-oite Axrt ZE]stA ol

-5 F-oldv FETS 7A4¢ &3 oJv]= NT9 MENT 7|&3% &g, 4
Aol A E obA ArkAQl Fo)rt FAHA i, FARANA AT &
S FEHE 324 5 7HAR Bste] Bd AA, hd i 9 BooR B4 A}
HAF-eF AN, AR, FEA, dA, Age 7, vaA, 84, FEd A

o4, AW S0z ERE & Aukd T vsHE @ARA dE =4

FAAY GAANAE 5 THE} Tl MG 2 98 Fu Ao=A
Q2
(¢}

F& 2F4E FARTY FoAAZ B} Fo(transfer of payments)< F AFA}
o] FAEAol gAdE F UE T8 247 FAAY YA E A& x4
B2F $HEA0 a7HE 9

4

g o, @A=L WA A4 - A dRe s
of o|& wrAlstaLAl k= Aol vk L oo FAA BB E §|5ho] o]
Fo =54, A4 so= gk defol ek B, FHAe] BA Aefe] oy &

259 £ Q. EYGAAel
G Al A AR $8S ERT & Aok 3 A B4, AW Ao
B e AT FAAEY B, e)a, AFFALEIEe] BAgeluhan of /14 AL

A3 BAL T BT FAzepel A7 FAAIL oh7] wie] EA

ofll

ofl

34) Rudolf Dolzer & Margrete Stevens, op. czt D58,
71

isp?sNum=2(2010.6.25. #% 9H=d)
36) Cathenne Yannaca Small, “Fair and Equitable Treatment Standard in International Investment Law”,

International Investment Lauw: A Changing Landscape, OECD, 2005, p.74.
37) UNCTAD, "Bilateral Investment Treaties in the Mid-1990s”, UN Publication, 1998, p.87.
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zokel EAS AT A4 A8d & glonh, AHY FAREA FARe @A
o AR el AARE wrpARe] fntel whE 29 A FAzore] ZAHA
ALE 98 & =7ke] EAZF AVIEH, o= A= =l oy T A%
ol eJste] sldu= Zo] AukF otk FA|Sro] FAx oA FAHE FA

o WEAE EE REIFE AU Aol FAAE GHANA ATHE 24

)

to] 7otk AR W

==

= GAAES A A (direct negotiation), 541 (good offices), % 7l (mediation),
ZA(conciliation), AMA 4 AHfact-finding, inquiry) &°] o™, =# ®HFo+=
M FEHo] 9 A4S Ex=E 3= FA(arbitration)?t AFR A @A (Gudicial
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Horn, ed, Arbitrating Foreign Investment Disputes: Procedural and Substantive Legal Aspects,

110) Jan Paulsson & Zachary Douglas, "Indirect Expropriation in Investment Treaty Arbitrations”, Norbert
Kluwer Law International, 2004, p.148.




L olE 9T dFAE o9
7} ohuh WA 9% AL AARAA FAR e Age AT =
ool mE wEsk FAE Wi Aol Yt AAT 247 EAA A
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¥i= Zeolth Brownliex:= “Si7Fe] fAlxA= F2 d49 AFA9s PAs
= Ao wA 9f=ele olod FgFE FAS VA= ArolE FEE T8
el I AFAAARY 1 o] 82 XA, 43 - AHE X FAA G, 1
3 H7AE 8l Z X (measures of devaluation) 258 J&S o ¢ du. 54T
AV RATE AP AAS MAAZE F oy, dFRAoR oy A= B
Al Aol oy FE& FAIA ZEoh EAE WA qAEA 9 HHA

e AR e8] @4 19 dAE FEshs AdoluEa FAEY. Y
Sornarajahol 9&t@ WA, AW ARE, Td, BABS 2893 EXAE T
dHE FARY A= BAAE e gL 8 AEdnh dustd o
2= H7WF ERH R V)5 =

=7k Al Al wE AF-XAE A4 XA (regulatory measures) Tt al
oh A A= wve] AT de] FFEAE AT glof, AT AA

7F 2dE = A ALt = Agbdel 93 ¥ vA= Aol Lol

N
30,
A
=

rok

Ao, 7k7F FUHA e FEeiA 9

2. TANG =7F AAe] 99

111) Ian Brownlie, Public International Law(6th Edition), Oxford University Press, 2003, p509; M.
Sornarajah, The International law on Foreign Investment, Cambridge University Press, 1994,

p.283.(cited by Katia Yannaca-Small, op. cit, pp.47-43.)
112) Christoph Schreuer, “The Concept of Expropriation under the ETC and other Investment Protection

Treaties”, Transnational Dispute Management(vol.2), 2005, para.78.

(http://www.fdimoot.org/iip/Reading6.pdf)(2009.12.13. &% ¥-5Y)
113) Ian Brownlie, Principles of Public International Law(Seventh Edition), Oxford University Press, 2008,

p441.
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7k Al EE fAE ZAE FE R S8 oexgoz A
3l atAdg BIT Ex FTA= obA glvh 2 w=e] F2& odF FTA B
BITA A b &3 #dste] (b8 5719 fAAze] #8758 A
H7E o o]y gk RV ES oA
= qfAskal & ot

o] "ho] AF FAFOF EE X
of ek FAAS BAE F Avka WASEAL, F7Fe] fAAe] AR Q13H]
FAAEe] &4 e Iert wAstH e, 1 2247 88 7AA ofyEt
il g skar vk e A A B Fed d ¢S "A L e A
of Ao A5 FAFAALE A o]} AHG WES e 5 Qlrh

AA, 19549 HEek Tld B 7|2 Afeo Huel #3k F P, (o3
‘ECPHRFF 2131 3 AlLS] A A (protocol) AllF= “RE AAQle] HE HAS
AAle]l Aaks Hadoz FHE AYE /AT ok R TS Asle 1
g3 HE 9 A dukd e oste] qrdE el mEE ASE A}
AE AR AL wrEREkA] ol & 919 FAL H7H7E duke] o]
whe} ALk AREE gFA ST Y, Aoy ERe] B HE HEs S}
7] flte] o JES AT AYE A3 SfskA ofy el e A3
t} 114)

19671 OECDe s Astuze] #3dk Hefxek, (Draft Convention on
& ZAE o)gA HAFE
Bshal vhe gabs SHle] Aike AR EE g o whestA] ofy gl
ki ARSIt B A R A WY ARG HALE
(accompanying note)oll A= HAFo]Fol diste] Aw et nlrp glv) “SA
gt AXA, AME mE AAA E5Ae dEsty] sk wUbE Ae] 9o i

)

-

Protection of Foreign Property) A|3%+= “%F 9A}

M

3xe SAAoZ QAT o] A e FAHL ARl glE w7te
=73 A Z28H FH9 71 oA A (powers to regulate) 2 o 7Fe] AA -
ALsle] &l thdte] 7HodeE Aoz Hr) o] @y A= o7l AjAks

114) Katia Yannaca-Small, op. cit, p.50.
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g FAHE ‘82 &3 '(an expropriatory taking)el gk HAS @ 3k}

115) OECD, OECD Draft Convention on Protection of Foreign Property, 1967.10.12, pp.23-25.(cited by
Katia Yannaca-Small, op. cit, pp.51-52.)

116) e ek, 2 19699 114 229 327} AsAlel A AAEE 2o A2l A A4k O
st pAst goh Jo9E-S v Ztlh 1. Evervone has the right to the use and enjoyment of
his property. The law may subordinate such use and enjoyment to the interest of society. 2. No one
shall be deprived of his property except upon payment of just compensation, for reasons of public
utility or social interest, and in the cases and according to the forms established by law.
(http://www.hrcr.org/docs/American_Convention/oashr5.html)(2009.11.27. # % HE-Y)
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Aol gaolold] @ wotel A, 2A 2@ JEe) AEA A% 2
EAA e FAe] £4d UF wAe Adehs ARe 277 AAEA e
ek e AN o] Hrel 19984 49 289 OECD 3ol AsolA 13-<
uEaL, CMALE thzbe] Seld FAES FHE Aot oHd HEe A
wob Bapad A4 AeE A0 @At AL oAEA ol Aol
W, olg @ AR WA F8L FAHA o @ Relvh g sty
1961 [Eobe) eEQlel g £slel TAAUG B spemH xRl

o

,4
p

¢

(Harvard Draft Convention on the International Responsibility of States for
Injuries to Aliens) A|10Z% A3dH(a) "A4Ee] AFE =9 Hi= X Fo thdl H)
Fel Al ko= Qlste] ke AFAxvl L ket g ERY ghel 4 7
oEet el L A AR - Y - AES S F A HY, oA g
(taking)E AT ehar A Y. & 2SF A10x ALFES HAAE 83HA
g g3 EAE AdAs ], ‘AWM WY, FarbA e dnkd W3t FE
Ax 07 - 29 FAS7] 9% m7tagrde] 39, wd=sdee AYg
AL zEar =7 HEY ANZA A8 (normal operation) 5 O= Q8 €2l
Ab = Af4Ee] AR B ol thEk WHeH(deprivation)S: W A o] A ofu gk
threkal g ek gl vk 119)

S vyt F A (American Law Institute)oll A 5 Tw] ko] 9] 37
W A33] HAE | (Restatement of the Law (third), the Foreign Relations Law
of the United States) P&} frash A5 Al e 788 FA37] 9
g dslE Wt = S U o=ele Agks Yo R AR oAl 2
=7 EE oFelAAte] 3ol wigk W) - Hlgkeld o - Fad A9

w BAEE 59 A998 @ A%l dal Fas} Are) w4l viskel A

o
=

117) OECD, The Multilateral Agreement on Investment(Report by the Chairman to the Negotiating
Group), DAFFE/MAIOR)17, 199854,  pp.13-15.(http://wwwl.oecd.org/daf/mai/pdf/ng/ng9817e.pdf)

(2009.11.25. #% =Y)(cited by Katia Yannaca-Small, op. cit, pp.52-53.)
118) OECD document C/MIN(98)16/FINAL.(cited by R. Geiger, "Regulatory Expropriations in International

Law: Lessons from the Multilateral Agreement on Investment”’, New York University Environmental

Law Journal(Vol.11, No.1), 2002, p.104.)
119) Louis B. Sohn & Richard Baxter, "Harvard Draft Convention on the International Responsibility of

States for Injuries to Aliens”, The American Journal of International Law(Vol.55), 1961, p.548.(cited by
Katia Yannaca-Small, op. cit, pp.50-51.)

_56_



]_
Mt Y

.

[EQRSTARIRE A= R s

=

=

A

1.

A, A5 A AR A

|

AN

}}.7120)
A

48 Sohe] Aol

gy, =}

R4

%

P ApebE R A

<)

Skt sk

o)
5

ZFAF AL AE I} =5 Svte] A
1 el oy dAA AHAY 57te] f

0]

RE-

g StAAe

% gtk
A

83 A

K
o
o

=

O

o

—
o

Alde] Hefel o

ko)

3
T

& AHE AEE Al

Ao we UelA A A

il

°
pad

2

3
=

_57_

1o
120) American Law Institute, Restatement of the Law Third, the Foreign Relations Law o the United

5

571 9

3

X
3 (1A AgT). BFAL 2003, pp.603-609.

c}
=2

Ao A=

KeN
=

=

=

o]

]

%) ¢] & (anti-overrestriction principle)o] L 7]&o] HAthi) = F

A, S el

States, 1987, Section 712.(cited by Katia Yannaca-Small, op. cit, p.52.)
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des Cours-Académie de droit international(Vol.176), 1982, pp.276-277.(cited by Katia Yannaca-Small,

op. cit, p48.)

p.93.
124) S.D. Myers v. Canada, UNCITRAL, First Partial Award, 2000.11.13, para.282.

#PAE Foke] FAE

k9] A

123) Gus Van Harten, Investment Treaty Arbitration and Public Law, Oxford University Press, 2008,
125) R. Higgins, "The taking of property by the state: recent developments in international law”, Recueil

122) A<, AAX, p.6.
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g 74

77E 24
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126) 1962\ Christie

ol

"

T Th(G. C. Christie, “What Constitutes a Taking of

3

Property under International Law?”, British Yearbook of International Law(Vol.33), 1962, pp.307-333.)
127) Zeyad A. AlQurashi, “Indirect Expropriation in the Field of Petroleum”, The Journal of World

Investment & Trade(Vol5, No.6), 2004, pp.904-905.

128) Rudolf Dolzer, supra note 50, pp.63-69.
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3 AF-zA 9 7oA S(degree of interference) Hi= AAZ & (economic
impact)o]gtaL ghv}. o] A2 FApAke] FAIE AH-e] F9jRAE BAL dFES
ot o]& Qlsfo] FAARE] Aol HAHAL FARARAb] T
ofFolFozn FAXIE dvit AZE &4 e JE YA=TE e A0
. E3E Zto A =S ARl glo] FAbel &=

2]
27 7Hduration) = 3h}e] @42 m# " Ao}
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1) BAdFe A44

e TARE s AFEAE A A4 AA DT
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<
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economic impact)s HH T8 B P T 219 svE AHARSkaL 3l
. AAA A3k A old AFFAR Qlste] FAAY AR EE fgiFiEe
FATE AAA 48 RS AR oh g, FAAE] AAkAe g H A
wgkE Qlste] HEFHoE FAVIe] #%9E F YA HE ARE =dv o E
getetr] fste] B FARHE AES ZoUF It

o] o

o] #AE I Akdolth o
Aol FE T2 AEC FAbetE 919 W= Starrett Housing 3|4k ©]
gho] A3 AE Bate] AFEA e A e Folstairt. Hele ol@A 5t
1 AE AR A ] AHtemporary manager) S YBFO 2 M 2] ZZ A E 9
Arkdel 7hedste] 1 AEE F-838h A (useless) 3t o7, o] g Fo] P97t
88 PRSI 2R s} 150

TARALF= o)EARIE Bl okl FAAe] FAbe] dHAE dsh=
AA7E Aple] BAbE BEskE dEE 298 s, dEAst
Y EEFH 8ol TAHATI FAASATHD ofo] thste] TR F=

Aarde] @A HAE sk AAA AR ol #Hale] APz

A, Starrett AFA120L x| FFo] =7

2

ke
T

=

129) Starret Housing Corporation, et al v. The Government of the Islamic Republic of Iran, Award No.

32-24-1, 1983.12.19, reprinted in Iran-U.S. Claims Tribunal Reports(Vol4), 1933.
130) Ibid, p.155.
131) Ibid, p.156.
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E9 A&y dAS 93 Beds ¥dd AN FoF FARY] A

=2 JAkel el HEF] &

T84S BAstdels, ke A= A% k@] WE k= D1 AAikde] F
= i e -1 S T o o R 2

=4, Metalclad v. Mexico AF7133)2 NAFTA A A Slel|A =88 AAS AL

Aol o] AbAelA 919l " H7]]] Metalcladi= A oA ¥ 7] vl § A4

S dA37] f18te] #E 37FE HAS5E WAlsL COTERIN 3]ARe}E Qo] #d

SAAS AAdT. 2 Fo COTERIN 3A7F FAH-9F AR 25 E

] G X L-45)7HE war A9l COTERIN 3ALE ¢lpdlo] wl@Ax 249 A

Fabaivh 2y gl AR AARIE ATl A Tk FAE H

Bt AFs 7] AHE s A A7 AR FUE AR o,

NHoz APAAE Fgot HAE FA @t v

g L E2A =

op

T dEldoz AT & e AAE ol HFE Ee A FEE wEd)
= el 58 BEA 7re)(covert or incidental interference)E E&dltlal F

A1 FARARE ARARE AANSE o2 AMHNE AReE

132) Starret Housing Corporation, et al v. The Government of the Islamic Republic of Iran, Award No.
32-24-1, 1983.12.19, reprinted in Iran-U.S. Claims Tribunal Reports(Vol.4), 1933, pp.156-157.

133) Metalclad Corporation v. Mexico, ICSID Case No. ARB(AF)/97/1, Award, 2000.8.30.

134) Ibid, paras.30-59.

135) Ibid, para.103.
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8)7ke] A %ol S8
of Slgateh wa FAAL AUREE ARFOEA A0 WHLL FTA
om g & Ul AT, o AE £8& PAIY B ARSI

A, Lauder AFALD 8 CME A& 53 ALA@A0] tste] %4973

71 &l hete] whig A4S gk Abdolr 1991 Al siel &= ubylof AW
AE-= grjeet TVHE #g Tvt)ojy | (media law)S €3} oH, o]
Hell g3te] v o] 9] D3 (media counciDE @] W$3 TV 22139 W
E SASL AU TVHE= AYs|7bE w2 Ala CET21 A= CMEE A
3k w59 Laudere} 1993 §2hslo] A 2ol CNTS A4S A3l Nova
TVHERS 9339t CMEE CNTS®| 93%A & Afrshal, CET213 A+
WAtk 1 $ Nova TVHE 3o HE3]7FAES B
ahi= CET213} CNTS= tE Aa3Ais AdAdstar o gifel W53 714 wiE
A ARRE S oldsV| 2 Alke AAeth ey Als o] Ee] Ao
= L Alefo] FAY Y AAI|AIE WEEvLe] wdke AbEd(use of the
know-how of the license)& H3st7 =AUtk 2 Fo] CET21S CNTS<9HS] +#
AE GAste], CNTSE WEdS HAeA Ha wEAdd A48 & A o
At A wyol Az AL FES TATHE olFE Lauder’t A47]9
ez v - As BITOl 9Jste] FAE H 718305, CME= Hd&d= - A=
BITel| ¢]ste] FAE 735l th139)
Lauder AH 8] TAAAF-= AF-xX 9 st “Aofdal=e dAD =7t

s
o] A& (police power)H0e] B9 el Q= A grAle] A3l A 3

136) Metalclad Corporation v. Mexico, ICSID Case No. ARB(AF)/97/1, Award, 2000.8.30, paras.106-107,

111

137) Lauder v. Czech Republic, UNCITRAL, Final Award, 2001.9.3.

138) CME Czech Republic B.V. v. Czech Republic, UNCITRAL, Partial Award, 2001.9.13.

139) Lauder v. Czech Republic, UNCITRAL, Final Award, 2001.9.3, paras.43-143.

140) ml5te] MEo|EE FAR S| AAolgt AHL AR 9L AAsk Yk mRe] A
T 7T Ago] Wl 9sle] Ale] 1, b4, E4Yd} BAEZA EfE HIde o= A
om 4 FEL& IEY @y YiT|EE FaldA ARAATEdA AEE S 998 F Urh(Elen

Frankel Paul, Property Rights and Eminent Domain, New Brunswick Transaction Publishers, 2008,

2
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ol wake] e FshA| opy gl elal sG] o b A svF A%
Lauder®] A4kAe] AR W= 19] o] o] A - 31 4%l 1o E A &
ko, CNTSIH CET219] & Az Hdow B 4 glon A vy
AhE e AR A Fo] o]ds W& o] olyy] wiite] HFle F&F
S 717k ek a A s el vh4)

olo W CME AbH 9 FABAF= “AlFaA Aol vrjo] s 3
A g FEAAY] FArLA Y Fo3 @t ddE A3E zdsta, 53
ol 93l o] AYPom lste] W] wietd AREdo] wIPALEEOR
WA o] Ao ARgleo]l Alm Aol zSletE A et WEWS] Ab&do] A
AstA HA 77 WA 8%

A A o]eg WA koot mvjoj 9l e] & 9l(actions)?t -2l (inactions)

TR el wmstadl SPonmz el AP’ B

AE FAskA &kal =77 4 2A 25

YA, PSEG v. Turkey AR (koA o] A7 S FAsta Al 4
|FFE 7124e Abdolt). o] Akl HIIAARIE AAZA Y EHE FH k=
Aol A AL S el ghvk ofol wel ¥ 79 1984 AI3096% 2 1994
A3966% MHl oste] WG| dAse] HdAd - - FE(0]3F BOT &
aghe] WAoo HdYe BHY w4 AYAA MES F vk g, o=
AH (private law)ell 9Jste] F@vhal At PESG 3|A= H7|A 59
e dal, BFFA EAR(feasibility study)E A1ZFSFSTE 19969 B 7] A ALY
< BOT o= FALE &3](concession) Alfo = A3t H7| w719 93 9
sgs o or WAt o] Al Al °F(implementation contract)®] &7 o
Al HIIARE Agw A 24750 A 5o FAYNE FomA o] PA
o] A=A HE3FArt. ol we} HTdL AFE fste] Fud 4G EFH
AAA S, Ky A+, AFAS Zrgal 56779 e Y 4

o

4

p.103.)
141) Lauder v. Czech Republic, UNCITRAL, Final Award, 2001.9.3, para.198.
142) Ibid, paras.201-204.
143) CME Czech Republic B.V. v. Czech Republic, UNCITRAL, Partial Award, 2001.9.13, paras.603-604.
144) PSEG Global, Inc., The North American Coal Corporation, and Konya Ingin Electrik Uretim ve

Ticaret Limited Sirketi v. Turkey, ICSID Case No. ARB/02/5, Decision on Jurisdiction, 2004.6.4.
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= H71AFe @97t #8E AT st SAE A gskd e
TABAF= Pope & Talbot TAFAF-2] A& A&ste] “w7p7F vddd

Pz FHFES e 5 Avk vnt @A o], ojuige] e, ¢

9490 99, aEa FAAL A AR wE Q¥ v o wgY
ol glofo duka FFsu, of AeNAE 18T F9A 1ko] B4 (extreme

forms of interference)e] $ISith B 7| A H-7} o8 ZwHoA ZHES P3po ot
olE TAlA FE&o2 B S gt FEE 7dE Esst FxAle dele 9%
g9 F

A
% HLoqu_’ 1’:% o= ZJ-XJ

2) A9 %A

ARxA 9 o] AR EE Askdd digh AAE dFe] AAEE BT
9lo], A9 £%7|7Hduration)®= 3dhtte] @H o= AALEojof Ff D = A
Hol A7} FAALY] At A¢S v A= HHFES A a B
AfiAl= 2 AF-xA7F 9=A] v DA A<l (non-ephemeral) Zo]ojof HATHIW
ZA 8 4730l &Y, Z2 AREAI S 2A A Folgtd, AlE AR
ZA7F ARl algsvtar & 5 glom, U7 vl e WA R E §-
HeobAl @ vl Zekd o= FAAE FA Asbde] oA FEde
A s AFZ2A £47)3F0] v AR AS dFE ¢ glod, HE a1 AN

145) PSEG Global, Inc., The North American Coal Corporation, and Konya Ingin Electrik Uretim ve
Ticaret Limited Sirketi v. Turkey, ICSID Case No. ARB/02/5, Decision on Jurisdiction, 2004.6.4,
paras.18-47, 53, 122.

146) PSEG Global, Inc., The North American Coal Corporation, and Konya Ingin Electrik Uretim ve

Ticaret Limited Sirketi v. Turkey, ICSID Case No. ARB/02/5, Award, 2007.1.19, paras.278-279.
147) J. Martin Wagner, “International Investment, Expropriation and Environmental Protection”, Golden

Gate University Law Review(Vol.29. No.3), 1999, p.515.
148) Bjern Kunoy, “The notion of time in ICSID's case law on indirect expropriation”, Journal of

International Arbitration(Vol.23, No.4), 2006, p.345.
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A A, Harza Engineering Company v. Iran AF7A149L x|l &£2£7|7 k3 #d
st A g Sk Abolt) o] Aol A FAARE I AXAL LA FAEE A

rlo

A2 &9 HYE fgte] ojge] 2] F e ARE A A2
ogre] 28fo] ARIFIE F& o= 19799 WA 19309 kel A7]e) o) &9
S-S RSk B9 AHE - kRA o A7) Askde] AR el 3t
Fro =M 19569 wlE - o] 3re] ¢35 (amity) X AWM A A3 9)ntet

i, 2 23 A9E B Al AFRE FZblock)A 7= AFA ] 9
=)
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£

A A Lbel diste] FAA - 1Al A (provisional or temporary) T A= {13k A4
@G5 G A A2l (merely ephemeral) F==0] ofv e <)
o] WrAEtT} ‘U A’el At Hd Bdr)E=y #HHEE] AA, 2k A

7hovpal wE e el Aol EASA e A, B4, Aol 717 )

of I FAR A% afAA A £ wEE Behe Aol opd A%, A
A, A7 R 213 el ASH o st dAe) F8d el AT 3

Hoz B B Fe AR A gD

A, THAPEAEA(e]3F ‘ECT#har #his2e] #d S 19799 Hauer v.

149) Harza Engineering Co. v. The Islamic Republic of Iran, Award No. 19-98-2, 1982.12.30, reprinted in
Iran-U.S. Claims Tribunal Reports(Vol.1), 1932.

150) Ibid, p.A99.

151) J. Martin Wagner, op. cit, p.515.

152) fFraAPEAl R APEATE(Court of Justice)9t AL AFA(Court of First Instance, CFDE -4
o], ECA|221-225az=0 23t A% AME 7|35 @dtch APAERe 752 299 47 48
off &gt HEAR AAE FI 29 ITFA HAHE9 :?14434 Yy or NG 2 W FEA
Ao AAAR MEE, & 4F A AAEe] AR EFHES sk b Yok 1989dele AP
ANd2e] TksHE QFF B8] At ALY AwATr E‘?JQMEP. A ALY #TLE FAA &
% 8 SREoky AAAA srgtE = Al AdiY Aol it APl S Fad ¢ Qo)
(e]zA, THFFAHEDS A A%, , A=A 2006, pod Paul Craig & Grainne De Borca, EU
Law: Text, Cases and Materials(Fourth Edition), Oxford University Express, 2008, p.66.)
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Land Rheinland-Pfalz A}7153)- jrA|e] £ 7]7k0] A AL of= P
FAE AT BAE S Aot o] A dA BA] XEE AHshE U
29 =t E YUY Fek Aua To AE WEoR sh=
MEo] AR At 59 E= A Al Liselotte Hauers A2 F9
EEYUFE AV fstel AFSUEE A=, AES AFHAY 1974
Aibtd ez 2dd M-S 2487 sl 393 £RUNY U 9E
FA 8= g olAE] g (council regulation) 1162/1176 2 o] &

MAsHE o|ALE 2] 2776/2778150 0] A €] =] 9 v}
Hauers= ©] ©|At3] qt&o] #7]e) AibAS Fsfstaivtar Fdsd o, A
2 F oJAE o] AAAQl A A (temporary nature)S 7FA = A o], A4
o] Algol 7}s A= Agte] dbdH 7] IH(limited period) & <F o] F oI A= Aol

= ARk e] Hefirk dyekA fvkar fdsdty Adas dAE 77 sk

o

AARARE] g A FHEEAC FEke ekl o]el’(general
interest)e] Ao 9|3t AWrsldvia B4 59} 155)

A Wena Hotels Ltd. v. Egypt AF71156)-2 A 7F4 @45 HH 548 A
ek Fe3 Aom Audk Abdolrt o] Aol 1989 Wenat= o|HES #
#S #oetE T EE ALY ‘o)HE F9 3 AM(Egyptian Hotels Company)
o} olth - it A F(lease and development agreement)S A A3} Th Al kol A

AT o] ES Luxorst Nile 98 duits sES WHdAZ oJFE A=
kil

—

Aol wAstaL, 1991d 349 & o|HE FTE i ddiAs 4] T

153) Hauer v. Land Rheinland-Pfalz, European Court of Justice Case 44/79, Judgement o 13/12/1979,

1979.
59) oAkS] 3 1I6L/1176& & #20] A@s de’s) A%l ug 18 FARES #A5%T 99
o e olAS AR oNETA eIEE AR FAE 61718 FAGES dt AL

ugo= ATt

155) Hauer v. Land Rheinland-Pfalz, European Court of Justice Case 44/79, Judgement o 13/12/1979,
1979, p.3727.(cited by AR, “SAHFAEANAAEe] Wdwbay) SoFTAS] +gelke FAsk A4,
s ofrieta bk = 2008, p.199.)

156) Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/8/4, Award on Merits,

2000.12.8.
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JlA), Middle East v. Egypt AF711592 Ak 7]k yjo] FApxbe] =9} H 3 2
A3 EAALAolnh, Al s FAARE oK E

=
Fgus s Hasl Sk ol gEE o wsle Aas) 9 7ael Aol oh,
L

A~
A7 @ olFel, uE FALEE ALIA &g ot A e w9
S7 thAl Rold & wel Fake], BAAE B FAE 3 AAA oFE
AARsE Ao] HEo|vh gkar A5k thiel & oA E AR 1 HE e HAi

157) Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/9%/4, Award on Merits,

2000.12.8, paras.16-64.
158) Ibid, para.99.
159) Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt, ICSID Case No.

ARB/9/6, Award, 2002.4.12.
160) Ibid, paras.97-108.
161) Ibid, para.169.
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2AE A V1 Sl AAFAY Wiel FAe] FALE ofn Mzt
& JFe v ATE Folth

A#, SD. Myers v. Canada AF71162)2- A|ZF Q@49 @AY AFZXAE
A Al Aoz AAST Abdelrt. o] ARHeA  AHFAA W=EAL SD.
Myers(SDMD+= &8 9849 4(PCB)9] #H7|ES AUTEREH nxoz 9
of Ag3t= AMYE 37 98k mlw @AFH o 25E PCB H7|ES 9 W
& FA53Anh v #45FE @439 BHAE olfE vAAEHEE Tt
19959 11¥ PCB #7] &9 +%& FA38t FE2axF2A+ F 1
Aasle], 19979 29 elof =] v TheEtA HA F e 8 H A

17475 Al7|stadv.163)

WHoR AAY AUE ST 5 Ut af0Ae

(e]

= (o] [e]
T 22 YEHE o] f® Fx
FTAAARE g il
=)
)

1.

5
olg} @ elx o3 W (contexts) Aol upe} 1 wrEho] 4=
G Arhieh BoAbRo A Avrie] HA A E AAQD Aot FAAe] F
A7F W= 1871€Y Eot Ayt AFomel Aol HAH Aow <dle] FEAA
°of AA $7F BAHHE TS EUuTH o= NAFTA A11022 (=Rl oh-$-
ABER(F2NEN)Y A 5 S wAdgdas ugd & o o
ZA7F A11102(58 2 37 9ushs &4 sgsvts #4348 slade
T givh g BT S vfuthe] X & AA[AQ] AowA @A F
A2el 7135 A AAIZL Aol &ietr] wiitel] I w8 247}

TAEA B AeE Kokt

& 74202 AAZ}E=(asting removal) A o|th whgo] FA o]

—_

3) Aol W@ FiA Aa E: J

FAAe] AAFA] ek dFe] FWolA, WA TS W= o] oy

162
163
164
165

S.D. Myers v. Canada, UNCITRAL, First Partial Award, 2000.11.13.
Ibid, para.127.
Ibid, para.283.
Ibid, para.284.

= T =
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We pEehs e wak, ce) AP e et ok 3, SSATAR
b ARG BoRl A ole] AFS AL TRER Rokl A AHYIS BAE W,
A9 FO QR FER 90, FEE MGl UER FAR QFHEA, of
Uw @ FAxe] T4 F ¥R FFHEA o@ =ev) A E4, 959
FAAL FAH #E RE ALE A3 gov, A% Azt ohix 1
Fo ARk FEE Aol ol w8 MG EA BAlClhIS @A FA%
A ARHG AdSAAY s Aol VHFEL TAREA FAl
distel SASE FAA Al BAH szt glehien
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AA, Telenor v. Hungary A}71163)
gk A olrh. o] ARzelA 1990 @rbe]l A= dA-EAl Ao wds 8

v Akl FAAdE ARjke mdstE FAsH Al dEe TE 49

7Fe) A 59} %3] E A (concession agreement)S A A3FATE. FHAGNA FAA
7ol §-33l7] 98l @rkel ARE dde] XS B dAEN fdd
Az, FEleh A o AA2"E HESY A, ol ATdY AAEAA T
AA8HA kvt TS Frhele] AR FAe tiE HAFgle] F-i4
F8e AYsta =29 0] - FrtE] BIT A6XE Yuksitia FA3le] A4

166) Ursula Kriebaum, "Partial Expropriation”, The Journal o World Investment & Trade(Vol.8 No.l),
2007, pp.72-73,

167) F24 5789 HYE =34 Z3 grAez B A 588 FAgsle SAAEE Pope & Talbot v.
Canada A}, CMS Gas Transmission Company v. Argentina AF, Nykomb Synergetics Technology
Holding AB v. Latvia A}, Occidental Petroleum Corporation and Occidental Exploration and
Production Company v. Ecuador AFA 5o th Hbtf= H827 89 7dS HAFO R QAgsle <
AAHEE S.D. Myers v. Canada A1, Waste Management, Inc. v. Mexican A}, GAMI v. Mexico A}
A Bol oy BEAR F£go fids dxFHoz s FAAN = Middle East Cement Shipping
and Handling Co. S.A. v. Arab Republic of Egypt AH, Eureko B.V. v. Republic of Poland A} 59l
F=

168) Telenor Mobile Communications A.S. v. Republic of Hungary, ICSID Case No. ARB/04/15, Award,

2006.9.13.
169) Ibid, paras.17, 22-24.
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= VA= Akl el HEFE AHE FAT Abdelth o] ApdelA Al
¢l v= 3 AbE Adved A vEow ARA
b 1996 AZAD Aduel w=e TAZARA ) (softwood  lumber
agreement)ell W} AUt Wm o2 FEEE FHhA AR Aol AgketE o]
gofofof siivt MUt F= Aurte] AFGACl A AYIA FEA
3&stal 1 AHE de il taiA #AE Ptz 2 stk Faele
Huprrel 271 A7lel gzt AEE FaAA vm Al IdE e W
%9 % (ordinary ability)S WeEstE 9o dEsted NAFTA A1110(5
|)E Avrdva FAEY FA4E A sdvh® AU e e AR
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B 99e we A FAT 5 Youm FA

e FA dig “HdA whe(substantial deprivation)g 9]V 3} A

170) Telenor Mobile Communications A.S. v. Republic of Hungary, ICSID Case No. ARB/04/15, Award,

2006.9.13, para.67.
171) Pope & Talbot v. Canada, UNCITRAL, Interim Award, 2000.6.26.
172) Ibid, paras.28-30.
173) Ibid, para81.
174) Ibid, paras.87-38.
175) Ibid, para.98.
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ol meh slieEe xASE WS WHNE AAGy 2T A2HE B
FE% ABSAY. B e MEREAE BT Fo Andel FA
7 70% stetetAl Hglon], Ave 8FEAEAE da YPALe HUF £

e (substantial deprivation)ell talAlE FAX7E FRAE AL Asta i, A
71 A Dol AdE SAEA Fevhs of=dE U AR FAe wels
At webA] HQle] FAARLE TR 7E AREA R et Hod S48 4
o}, FAAIE FAA A digk Ao #E - E
ocng AR A IABE 5 |ihE AL

JAl, Nykomb v. Latvia AFZ180- Ao QT2 149 kel thslo] 1t

Aegom B 4 gds Aol o AdeA FARE glEwoldAe

176) Pope & Talbot v. Canada, UNCITRAL, Interim Award, 2000.6.26, para.100.
177) CMS Gas Transmission Company v. Argentina, ICSID Case No. ARB/01/8, Award, 2005.5.12.
178) Ibid, paras.57-69.
179) Ibid, paras.262-264.
)

180) Nykomb Synergetics Technology Holding AB v. Latvia, Arbitration Institute of the Stockholm

Chamber of Commerce, Award, 2003.12.16.
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Akl A TR F oo RFAFE ARHE, 2 A2 FUE A B9
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FABARE GHAA BAE Fol 4P Bt di ATl HHrEo
949 % gtk £82 wANY] 99 A 2Ae FAH £AZ A5
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C B AR el A A FA St AlaF A& Al )8t al, Windaue] ka2l
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U S EANA o, FF A wE 715l AGA Bk el
Golth, A eFAFo) B BolBe xop] BE FE i HUFEEL P

UFAL A, Waste Management v. Mexican AFA183)& FE A S=g0] Jjdg <]
Agt Abdolrl. o] ApzelAl A1l m=m ZH T A 3| AFS] Waste
Management 3JAM= WAl A 2] Guerrerown$} Acapulcor| 7| FALe] WAl 7 #}3]
ARQl Acaverdeol Al 15W@ZF Ad A4, v 27| Ag 5 2d7|#e] Au2s
AFed ¢ A= W E F7eY o, Acaderde?t WE|AloFe] olqxHS F4
3l ol P ol &t WA AR oS Hdd e AdE 2 Ve A Y
O ALES ol dqekA| skthar FASFA T e H el o] gle AHES
S S WAA 23¢9 Banobras7l AwHSoFE dWHow AHIATAL

FAs] TAFTE AT

.

181) Nykomb Synergetics Technology Holding AB v. Latvia, Arbitration Institute of the Stockholm

Chamber of Commerce, Award, 2003.12.16, pp.11-13, 33.

182) Ibid, p.33.

183) Waste Management, Inc. v. United Mexican States(No.2), ICSID Case No. ARB(AF)/00/3, Final
Award, 2004.4.30.

184) Ibid, paras.40-72.
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3lo] 4 NAFTA A1110%9] FA9 on, = A

iy

o
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AAst7] Adell, Acaverdacl e AF-xA 9 FFAFel o S AFE
l

Aol WF AsE TR Was) vk T dlF AFeFel ool
el AAG iF =A7h ofe), Ackael A dF fF EAZ nofol
Fohreka AN ST A% FARRTE OF BxFe] AF-o Ao vl
97 gromz V4L E: 483 553 24z 2 4 g w4
U} 187

AAA GAMI v. Mexico A8 A HF-Qlo] WAl 7 3|AF GAME| A|#-9
2245 stgon, WAx AN AGAAL ABgd glol, F7elo]l FAF 3
A A Be A F85A ekor), GAMS AN AH 57 AgEI F

of 2718 Aoz F&3AY. ol tdle] AL Ao FxUF HEH =
wetthar Fstel FAATE A7 s THY

FADARE= A7 FAA A2k A diste] 93-S vAE AL
W FEE TAsErtY Z2AE AVlsiaTh SARARE o] AbdelA Hel
ahibe] wARts &S HW FARARe] AAtde] HbeE ¢l vk (taken)al F7d3)

Atk 3 FAHFAF= Pope & Talbot A2 A A4 F-7F A7EA o 7<=

p

(impairment)?] 7]&S AA ST YSolx B1sl,
2 (positive value)E 7FAlaL ¢l §U3d 3o mretdvhd ol sl AAkE v}

A9 &L ALk AA(tota) ] AEoR B 5 gl=A| o i EESS 10

185) Waste Management, Inc. v. United Mexican States(No.2), ICSID Case No. ARB(AF)/00/3, Final

Award, 2004.4.30, para.141.
186) Ibid, paras.1%H, 159, 162-163.
187) Ibid, para.l7s.
188) GAMI v. Mexico, UNCITRAL, Final Award, 2004.11.15.
189) Ibid, para.28.
190) Ibid, paras.126-128.
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ofof &}, o] ¢ Zltholel whek FAe Ay e|ar e Aolojol shaL, F
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GAMI v. Mexico, UNCITRAL, Final Award, 2004.11.15, para.131.
Katia Yannaca-Small, op. cit, p.68.

Rudolf Dolzer & Christoph Schreuer, op. cit, pp.104-105.

94) FE, "WIOSBIREREER, , SWARHARM, 2001, p193.
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=] Ui EHskal helA vlelel e 4E dFRAow AL,
o5 F3led ‘=¥ A o)Al (moral hazard problem)E& WX 3}7] $ Aes
stes vk B ARVE A% qrAlskal e @A Aol o w £
£ okaL, AR AR Qg Vo] e] HAE oJFE AFEEFYH FEEAAS
273 Aot} o83 Ao EXA7 ARZEE HAS WA T
of % A (windfal)el2tar & 4 Avt. whebA] {2 EHsia 4 <l
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W =R A A o195

AA, Oscar Chinn AF71196)e- Fwslar 2|4l 7)ol AA S A4l A
AP A ()3 PCITERaL ghH191 8] Abdolr) =] Chinn 3|AkE 7]l 9
FaL ZHCongo river)oll A& & B M3 ALolth, 1 BYol| &= Unatra 3|AM7} Q)

o} 19303 1931 9] AAAZ Sl Edo® <lste] Far AelAe EHEHo] 4l

4
2T ¢ F9ou), Chinn JAAE 74 ekskek. ol wpe} Fae) $5mst %
A e $9e AEs AgHd oM@ FAARE Chinn FAHE F9

AE A Ho HGskA FHAvk Chinn A= A7]8 A& FoIA A +

195) Ethan Shenkman, “Could principles of Fifth Amendment takings jurisprudence be helpful in analyzing
regulatory expropriation claims under international law?”, New York University Environmental Law
Journal(Vol.11), 2002, pp.192-193.

196) The Oscar Chinn Case, PCIJ, 1932.12.12: Judgment No.23 (PCIJ], Ser. A/B., No. 63, 1934).

197) A=A ARLE 1921958 HE24 194697H4] E%303, 1899del A" S
2 (Permanent Court of Arbitration, PCA)F 19451del]l A8 ‘FAAP A &4 (International Court of
Justice, ICNE AT olafati qivk. FEdA A ARLE “ARolatsle & 7fe A=A AL
WAL~ FEatel, 2 89S skl AW AREA AETeh e AT FAlA S ek A4z
A AR el oAl AAE AAARLEAN, O AREEE M2 FHdle] LfHE SAde] T
BATNH, & 2 Tkl Y94 S 2 e oAb (counci) et AR HE FARER THHE T3
(assembly)ell A Aol thFiE Qo] Adadon, ok Aldx F dA 2 Al dx £l ostd “EA
FAFEEC] Feele TAA 449 A B4 Alelsta At g A o)Ats we 37t
Besl= gAY BA e EAo #Aslel Aud 9 A(advisory opinion)E - F 9" #EAS ¥
ofdbst IStk (i, T=AEE, (A143), At 2009, pl181.)
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“Chinn®.2 3tolw 19 #F R 24 Ale ¥71d S5l fl== & H3r)

BA AR o A= =0 ! = =
¢l getold, A4 W3yt Erhysit.dgal a9l e oju g 7|YE Yl
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@oke] o@ Aol sl g Aol g wAstg
T} 199)

EA, Metaclad v. Mexican A}7120002 =89 Aol 9lo] EralaL 242l

e

Zlgjelels Fod 2o AASE Aot o] ARfolA FAAbE WA <A
WA el S F oA 3 7tet WS E Wil FAE AAStY] #HUE i EHgEs &
Akl o, AARe] F@Hs Foj7l AFHJonE FAUt £3E WA H
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ZABA R “NAFTA] 9atd =88 AAke] s WA A - 31014 - oA H

(open, deliberate and acknowledged) &FWEwE ol x| =fof sk 23
ofejo] glrjetx, Aite] AR = sheldo =z V¥ = ik BAA o]
AR EE AT FES O afdARRE vEskE Z94E e 2Ed
& RE32 719’ (covert or incidental interference)E X &slv)”elal A FEHY
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193) Rudolf Dolzer & Felix Bloch, op. cit, p.159.
199) The Oscar Chinn Case, PCIJ, 1932.12.12: Judgment NoZ23 (PCI], Ser. A/B., No. 63, 1934), p.25;

(http://www.worldcourts.com/peij/eng/decisions/1934.12.12_ oscar chinn/)(2009.12.4. & WEY)(cited by
Rudolf Dolzer & TFelix Bloch, op. cit, p.159 F38|7, “FAEAY b5 A% I, Zesta 4

AbBE =7 2007, pp.61-62.)
200) Metalclad Corporation v. Mexico, ICSID Case No. ARB(AF)/97/1, Award, 2000.8.30.
201) Ibid, para.103.
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Afetd #HF FaAe| = o]l fg flgte] wettelo] FEg Al =}
Fardeh Helge] F89e EAE Qo] 1 F§EA Hite] o]
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T 4 AT old@ WAL stel ofw A @Ee] Sole] WolAA B 4
202) Olguin v. Paraguay, ICSID Case No. ARB/98/5, Final Award, 2001.7.26.

203) Ibid, paras.45-59, 64.

204) Ibid, para.6b.

205) Marvin Roy Feldman Karpa (CEMSA) v. Mexican, ICSID Case No. ARB(AF)/99/1, Award on

Merits, 2002.12.16.
206) Ibid, para9l.
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207) Marvin Roy Feldman Karpa (CEMSA) v. Mexican, ICSID Case No. ARB(AF)/99/1, Award on

Merits, 2002.12.16. para.112.
208) Ibid, para.l13.
209) Ibid, para.149.
210) International Thunderbird Gaming Corporation v. Mexico, UNCITRAL, Arbitral Award, 2006.1.26.
211) Ibid, paras.41-84.
212) Ibid, para.147.
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oA A, Azurix v. Argentine A}71214
FABl AES Abolth o] AbzeA] ol2HE U AFE AUl WdsE 9
g Hol e FApAN Al L Au] 28] FFWEHE o4 5 dvkal A st
A701e 19099 & Au|se] Auje] SAe] AwAR A7
o3 3029 AFe-4 2] W3 (concession)E WUTE 2000 FF) IAMF FH

Eol| xf(algae)7t HAYAL, AWHAGTHS 7209 A A E A H
gt TRl A B& FBoHE A 5& At old W& A Fde A
A dedk Aup Alad Ao Hsfstglar, Ao FA9E <2l

ato] AL FRISEZRY olgnE e o g vk wha FAska 4%
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SAFA = Y TP FA Y BF(assurances)S A A AV 1 BFo §F
A3k A719) o F-E AFsE AL FAAY EHskal A 7] 9
AR EE 8% F78 weEsl= A gty ol FAA FHA VU E

A I ekar ekl o 216 of 2 RlEj Ly AR A A A ] The] ©f of

|=]
B
A& 5 A Z T FAAY  FEAAAL  #Eed  Fvke]  ®A
(representations)oll 9] A gt} e}al FF ekl o 21D “FX A7t FAE A &4 0
o
NE

2 Aujstar glernz Hggo]l EAsA kel A 8o thAe)

213) International Thunderbird Gaming Corporation v. Mexico, UNCITRAL, Arbitral Award, 2006.1.26,

paras.202-208.
214) Azurix v. Argentine Republic, ICSID Case No. ARB/01/12, Award, 2006.7.14.
215) Ibid, paras.33-43.
216) Ibid, para.316.
217) Ibid, para.318.
218) Ibid, para.222.

_79_



o,

Bz 9] A A(character of the government action)< 7FH4&9 A4 7
Al shvle] 2o 2A ZA9 HA(objective)?t ® ZH(context)

BxAe A4S BANE Ae 2 2Al AHH 2H mm Qwd 6
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ER4 AAGA, 18, Aego R Q1 WA i

& X%3 ECHR= F8o5-5 2% lof, @iy A7 vk=A] v
o A shejor Avta WA s vk F, FAE 2X9 37t glol, FEA
(community)®] HH24 o]o]s} uterelee] w7t FFstE sl Apole
Feld FHgdel FFsteA o FE AAbstelol gt obsy AldAE AR

[oRN e}
sk At R RSk WAE A SH o2 AfEsal gt} 222

2

1) A9 9%

279 o %(ntent)= BATol AFAFAE #85aA iz 9wt 9i=A)
JRE warh ol AxFe] ATARAN Y@ F4& HHom wegow
2AE e AYA, bW, BTG FAT) Astel RFHoR Ak
AR etel BASE Aotk WHFEL WAP glo] 2A9) Iz o

219) Katia Yannaca-Small, op. cit, p.64.

220) WFH, 4 69, pl22,

221) ECHRE E& 2 Stasbourgel] &A1, ol 1950W 11¥ 49 99 3 38lelo|A ECPHRFFel 2j3}¢
AgEgle, o] S 19509 1149 49 =vfoll A A ElaL, 19539 99 3YA= dgal gt oA
19483 felle] "=+, (International Covenants on Civil and Political Rights)ell W& ##E #

aelr] 1% Aotk Qe AAG s HeFPATH FHAANAAL] W FEAR A part-time
judges)© & T4 BCHRO| 28 A7 % 9313, AR WA/ T 5& A8 gae 84 32

A d3slo Adpetiion) s AZIE F ed Ak F3rh o)AE sy fE 199049 1€ 69 =
wkofl X A9 A A (protocol No.9)7h Ael=] o] A9 Ajof oJate] 9 AbY FAEE FHJAAN L] 7
A& A% | ECHRO A4 5 oA HAJAvh(HAR, 504, |, =gl 2004, p93)

222) Katia Yannaca-Small, op. cit, p.6b.
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A A, Chorzow Factory AF71229)8 M ¢8-S FA8H=R o F-9 AAHolA =
A9 oyl "R i E =3 Aol o] AlfeA  E@=UL
Oberschlesische Stickstoffwerke 3ol s =738 =27 45
=AY AT AHo|Ah AT FHE= 2AIE LS =3 FHUt

ofEZ ofo &3 AHlo] TAsHA| F=vhal FAEEGAO Y, PCIJ= o] E o}

g8, 283 3 49 € 2 59, W), A 5 Al A wigel e
Aol Agrt AFAez Al (prejudice)H o] EEsirh e S48
th226) PCIJ= Adle] 7/ide Edz dxas8S AT o= w7ke] 49,

229 47 EE omdE WA U A 2t 4PoR werh

223) W. Michael. Reisman & Robert D. Sloane, “Indirect Expropriation and its Valuation in the BIT

Generation”, British Year Book o International Law(Vol. 74), 2004, pp.130-131.
224) Bjern Kunoy, supra note 78, p.469.
225) Case concerning certain German interests in Polish Upper Silesia, PCIJ, 19265.25: Judgment No.7,

PCU, Ser. A, No.7, 1926, (http-//www.worldcourts.cor 1j/eng/decisions/1926.05.25_silesia/)(2009.12.9.
W)
226) Ibid, pd4.(cited by F3%], AA=E, p.5s.)
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EA4, ol&-ular HF AL FAAE Fol Sea-Land v. Tran AF72202 A
F-g9le] B4 orE Awdh Abdolrt o] AbAolA Hle =Al s
ol & FAtskE W= 3| Aotk Al o' 9t AEE e sheE ol

BANZ ¢ldte] x47]¢] Bandar Abbas @72 A o]
Al o] Abgdo] vrgry o] EAE dATaL FAsE T

STABAF-= olgA R FaeE Hele] FdAE 2ddte AMHEE
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71748k sitt. sARARE HFEY AHolFE WA Slo], ARy
BIE e d BRE olye}, = gk R A% d9E s B4 e

|2 Holk A ylel E A9 el 7k
(deliberate governmental interference) 97} L7Ah 28y A2 o)
of oJ&2el F97F IAT. A lo] FAS FAubr] e e AsE <1g
Bandar Abbas &7 7|5 &&o] ¥ 7le A e FA9E 8T F 3
o, o] & ol o et o ¢ vk ekl WA e gl vE2s)

A, Agrotexim v. Greece AlA2292 A F.Zx9] oL} IHH4&8 A%
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T A2 otHYl AR "ol =AAES Megstr] ¢ste] 19819 A
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227) Sea-Land Services, Inc v. Iran, Award No. 135-33-1, 19846.22, reprinted in Iran-US Claims

Tribunal Reports(Vol6), 1984.
228) Ibid, p.166.
229) Agrotexim Hellas S.A. and Others v. Greece, Judgment(Merits), Application No.14807/89, 1995.10.24.
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UlAl, Olguin v. Paraguay AF723De AR-ZA 2] & e 240w HASH
Abdolnt. o] ARl A Al HFAA 2qE ARty AFFAAREE 2L
ol & 9ste] dEkdtole] FEI|Abe AES EHWllth dEhdto] HEH T XX
= Qlstel 1 F53AE Akl olmgew, Al I 5EIARRE oY
< 7 A WA A9 ekl ARl Aol Bl ¥ (omissions) S
2 I F§dAY ks 2dsta, FEA AV E82ES uEAtE A
& olfr® TAHTE A7)

5 & #AEete AFVI7E Al 955 siHskiviar ¢
Aete 8 g A9 JElA gl st & 4 glvela Tl
o 233) “Fgo] Agyo Eyprt wmEAl ExpA] Ak td we g aE wh A A
71 g917F dojof gr), o]HA Fo =M w4l 1 P9E PFgo= dAF
of FEAMN e 1 HAE A e AR HS3AY AMjske Ao
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sholthasn ole] wEw BAA A= AT EATE W=A] 1949 Fl]
EoEe gHdn. 3 AREAE weA) E440) A4 wE AAAY F8E

EEE AFgste] ddHE Aolojof HH, 7|et Aol FAAEY £4& =Y
T AE WAE A H230)
CALA, Siemens v. Argentina AF7236)2 ol 2 E L} AR A ] oVl FA;
Apoto] A om AAHE Abdolvh o] Abdol A =Y 3|Ab Siemens 19984
ol=dlE L} AF9 FUAESTHIIE ZUFAA 2ol B AR kS
AAsTE 20009 o} 2E U 23] = AAHAAE A f18te] HEH ol
%

FRFo) B AGe AYHAES s AL deks e Sol xgE 4
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:é

230) #REF IRl 5EEMBEMERERERF#E, kR TR Nob), 2008, p34.
231) Olguin v. Paraguay, ICSID Case No. ARB/98/5, Final Award, 2001.7.26.
232) Ibid, paras.45-59, 64.
233) Ibid, para.70.
34) Ibid, para.dd.
235) Simon Baughen, op. cit, p.211.
236) Siemens v. Argentina, ICSID Case No. ARB/02/8, Award, 2007.2.6.
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237) Siemens v. Argentina, ICSID Case No. ARB/A2/8 Award, 2007.2.6, paras.96-97.

238) Ibid, paras.271-273.
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AAA, Too v. Greater Modesto Insurance Associates AF712392 fAAE ]
2 A7 gHFEE A5 olg-vw A ARy B ol Y A
Aolrt. o] APAA Al A7| e Fi B A S-S WEd v uAY
2] (United States internal revenue service)9] 97} +8& FA3dta &
TE A7IsaA

TARAT-= Fia W Tl #ete] AR A1 vEe AX A
(withholding tax)E A58l7] 918te] HF-<Qle] WelFs wash AMEES s
At agelx Egetal, wvke] 97t S (bona fide) ANbEAlS F3}
v HAAoR AAd rAEe] WMelel ¥dEn mE O 9= FAdAon
FHHAAY FAATE A71e] Arks E7]4]7]aL
A 7= o =rt glow, 1 B9R Qlete] FAALe] ALke] H4 e =

AAA Dol Wate]l w7k e FHEA ofy et - Fle A7) o]
< 7tAeE It AT =

=7, Saluka v. Czech ARV AF-Z27F =7ke] gtel4] qfAld 9] oA
23te Aow AAHo HFFR1Y FE&EFAES VA4S Aot o] Al A
Salukax= A28 IPBe] A& <d3ste] IPB FHule] o=dFF7F w30t
Axel e8| (banking act)oll 93t} IPBS-3lS F33sl SsSo] HA
& F4(liquidity cushion)®] A E5#HE& HESFeoF dhrhal A4 stdth
2000 Al L2 50Al 71 3L IPBo] @k AZede A& BAshA @2 As
LAk 2ol o]ste] IPBell wsto] AAlgidAE s ivt242)
STAHAAE= AR FHE FAH st I WA AdEs 3

239) Emanuel Too v. Greater Modesto Insurance Associates, Award No. 460-830-2, 1939.12.29, reprinted

in Iran-U.S. Claims Tribunal Reports(Vol.23), 1989.
240) Ibid, p378.(cited by George H. Aldrich, "What Constitutes a Compensable Taking of Property? the

Decisions of the Iran- Urnited States Claims Tribunal Journal”, The American Journal of International

Law(Vol.88), 1994, p.535.)
241) Saluka Investments BV (The Netherlands) v. The Czech Republic, UNCITRAL, Partial Award,

2006.3.17.
242) Ibid, paras.270, 391
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243) Saluka Investments BV (The Netherlands) v. The Czech Republic, UNCITRAL, Partial Award,

2006.3.17. para.25b.
244) Ibid, para.262.
245) Ibid, para.271.
246) Ibid, para.272.
247) ADC Affiliate Limited and ADC & ADMC Management Limited v. Republic of Hungary, ICSID Case

No. ARB/03/16, Award, 2006.10.2.
248) Ibid, paras.214-222.
249) Ibid, paras.223-240.

_86_



oFo] o7} 1 SHAlO| EFH AL Urh. ZEA I A AR A kA gte] A Ay
i BITO| oJste] =7p7p FAR G o] o5 o83ty urt A4 dgE o+
& olglgk o]F-E WA= AT esly EFdtojof dhvhelar FAEGl o
W 250 SRR UL olEnt 5k qrAld oyt wEsle] £
o] ¥ (risk)e] B3] Yvke FAE WolEo|A| @il o & &fAsty] 95l A
T o R FAATE "A S Fulatel] wel AlYge #-dskd, e o
B FAATE @AFY Be AAe Wolsol= AS ARl Enlstelof gt
APl A HRle FEEAY Ve s Hetstal, 1 9@ kst & d
Zlthol ol s ZHAAL e, A g - mAAS HE F s Eao] Utk
adug gl woke] grAlA @ el FA 913l dvke FEE AH-s
ke ar @A 8 ol v 25D

YA, Pinnacle Meat Processors Co. v. United Kingdom A}71252)2 & 3717
& ol E ATY F8& FEE 71438 Aol o] Akl A Q19 EALE
WE AAG Avele] 7]E Zhgsta dviska Alvk 19961 3 A9
Y3 (BSE advisory committee)?] B arAlo] &]3te] oW 3t V)| AE AT w
=Erotal Ao arv|e] Ago] Eobdsithal A askaitt. wheA A= QIE
I F= ARE AT ave Ao A4k Ut #elE A48k He §9
Shol wel d-Qle] Aol EWg Zow
At FAS A7 A4k dFR7E vtedthes ol f &2 F -5 Al7] skl vhd)

ECHRE= H7-¢le] &4do] oy, ARzt &4 4 F&olu AMdde]
|o2 E F v AFZAV A7 Adts AR wrests ZQA], ofvHE
A-qle] Avle ARRE FHAIskE AQLA
yekar FAsvh 28E sl d Aezke] RS ds WUkl o], 91
3= 7hed A A 9 e ARIE QIS HEdkE Zo] A

ZQ3%Hthe first importance) ZAol#al 3JFoew, A<lel  xuz Hu

e

250) ADC Affiliate Limited and ADC & ADMC Management Limited v. Republic of Hungary, ICSID Case

No. ARB/03/16, Award, 2006.10.2, para.423.
251) Ibid, paras.424-425.
252) Pinnacle Meat Processors Co. v. United Kingdom, Decision, Application No.33298/96, 1998.10.21.
253) Ibid, pp.2-3.
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= o 7| Ze) webel & AAX 9 FA o).
ojsl waste] TATALA FARAS EFole] AXF AFAYe &

W (effect) o} “E-4 (purpose)dll ATk A48 BA7| T B o] &3 A
—L

o Ao WAL G AEE TAL F, AFEAZ AR FAR] £

AP wye} HAE vgoR ARG Fite} 53 Fo olm AS
A g3f=A o] ulz} o] &Enl ‘& 7|F(sole effect test), ‘A 7]F"(purpose test)

g ar ‘g - 54 7)< (effect and purpose doctrine) A 7FX| 9] o] &y A uk

ol A H 3 kS Eshs]Ee|EL clete] aAde] gedlw HPsa, AN
B BARE AT BALAOR BT BP5EY EAFE BANE 4
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Y. mAs)Fo ge ARA9 e mitel Aol BAGE FAl0l, AR

o) BAol b WA AR Wl TFAW 2 B 5 TR
oM e & Bavt goks ATPelth 1. BA JFolE e ARAs

o 59E Fod aA0R AT WY ol ofge ARAN ) AL ¥
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59E f AR EOR T
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255) LY. Fortier & S.L. Drymer, “Indirect Expropriation in the Law of International. Investment: I Know
It When I See It, or Caveat Investor’, ICSID Review: Foreign Investment Law Journal(Vol.19. No.2),
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University of British Columbia Press, 2000, pp.90-91.)
260) Veijo Heiskanen, “The Contribution of the Iran-United States Claims Tribunal to the Development of

the Doctrine of Indirect Expropriation”, International Law Forum(Vol5. No.3), 2003, p.181.
261) Bjern Kunoy, supra note 78, p472.
262) Tippets, Abbett, McCarthy, Stratton v. TAMS-AFFA. Consulting Engineers of Iran, Award No.

141-7-2, 1984.4.29, reprinted in Iran-U.S Claims Tribunal Reports(Vol.6), 1934.
263) Ibid, pp.221-225.
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265) Phelps Dodge International Corp. v The Islamic Republic of. Iran, Award No. 217-99-2, 1986.3.19,
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266) Ibid, 1.130.
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Award, 2000.2.17, para.71.

270) Ibid, para.72.
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272) Ibid, para.50.

273) Ibid, para.11l.
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377) M. Sornarajah, op. cit, p.461.
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381) Ibid, para.73.
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ABSTRACT

A Study on Indirect Expropriation in International

Investment Law

—Focusing on Implications for the Korea—China FTA-

Tian Ke

Department of Law,
the Graduate School of JeJu University
for the degree of Doctor of Law,

Supervised by Professor Dr. Yeu-Sun Kim

The issue of expropriation 1s one of the most contentious issues in the field
of protection of the international investment. After the second world war,
newly independent colonial countries, in order to get the economic
independence, frequently implemented the nationalization of foreign property
from the 1950's to 1970's. During this period the expropriation or
nationalization to foreign investment in the international investment context
occurred largely because of the revolution, armed rebellion, regime change,
social reform, transformation of economic structure and hostilities etc. Because
the expropriation during this time involved the host country’s government
taking the property ownership of foreign investment directly, there was no
debates as to whether or not the expropriation had occurred. However, there
were arguments as to the appropriate amount of compensation to be paid for
the expropriated investments.

During the last decades the outright taking of property and the large scale

nationalization have become rare and the concept of direct expropriation is
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today considered to be a well settled issue of international law. Current
debates in the field of international expropriation, however, center on indirect
expropriation which is having an effect equivalent to nationalization or
expropriation. When developed countries, as well as developing countries,
promote economic liberalization, host countries receive political pressure to
adopt judicial and administrative measures which lead to disputes about
indirect expropriation between foreign investors and host countries for the
protection of the nation’s industry, environment, health, labor and so on. For
example, there have been many disputed cases about whether the emergency
measures taken by the Argentine government in the financial crisis of 2001
constituted indirect expropriation. Also, under the NAFTA's dispute
settlement mechanism, the environmental measure taken by the United States,
Mexician and Canadian governments caused many disputed cases about the
indirect expropriation.

On the other hand, from the legal point of view, IIA including BIT and
FTA provides the rules for indirect expropriation. However, the provision is
vague on the definition and scope of indirect expropriation, and no test or
approach i1s provided to determine whether or not expropriation has occurred.
Therefore there will naturally arise disputes related to indirect expropriation.
However, the notion that states must be free to exercise their regulatory
powers and thus that measures taken within this area of activity should be
excluded from the expropriation sphere, has been widely recognized under
international law. The detailed meaning of this exception and the type of
public purpose activities that are included in the regulatory powers of a state
are however matters heavily disputed. In particular, according to the free
appreciation of arbitral tribunals, it is possible that a regulatory measure of
the host state would be decided to be an expropriatory measure.

Most BIT and FTA include expropriation provisions covering indirect

expropriation implicitly with specific clauses to that end. These provisions can
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be divided into the unlimited type and the limited type. First, in the unlimited
type, the definition and application scope of the indirect expropriation are not
provided concretely. It is simply defined as having an effect equivalent to
nationalization or expropriation. In the limited type, the indirect expropriation
rule provides not only some specific criteria for identification, but also
excludes health, safety and environmental measures for public purpose from
the scope of indirect expropriation’s application.

While tribunals decide whether or not an indirect expropriation has
occurred, a case-by-case, fact-based inquiry is required. The tribunal should
consider among three factors: 1) the economic impact of the government’s
action, 2) the extent to which the government’'s action interferes with distinct,
reasonable, investment-backed expectations, and 3) the character of the
government action. In addition, the general approach to the expropriation issue
discussed herein concerns the relationship among these factors. The severity
of the impact on the owner's ability to use and enjoy his property 1s a
central factor in determining whether an indirect expropriation has occurred.
However, what is much more controversial, is the issue of whether the effect
will be the only and exclusive relevant criterion(sole effect doctrine), or
whether the purpose and the context of the government measure may also
enter into the expropriation analysis — in other words, whether or not the
government has implemented measures with negative effects on property,
without offering compensation, in protecting legitimate public welfare, such as
public health, safety and environment. But in recent ISD cases, there has
been a move toward a balancing doctrine which would entail both the
recognition of the investor's property rights and a public interest defense
avaliable to the state.

According to whether or not the legal requirements of the expropriation are
satisfied in international customary law, there are the satisfaction method and

the compensation method to the indirect expropriation:. If the host country’'s
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action constitutes an illegal expropriation, the investor has the right to the
restitution of the property and to receive damages. If the host country’s
action is lawful, an act of expropriation requires compensation under the
provision of the investment treaty between the state parties. There is a
general agreement that, in the illegal instance, the value of the expropriated
property must be paid in full by the host country. On the other hand, in the
legal instance, there is disagreement as to how partial or total compensation
should be measured, and, due to different methods of valuation, there can be
a considerable difference hetween the required amounts of compensation. In
most recent international arbitration cases of indirect expropriation, the
general tendency has been toward total, complete compensation.

At the present time, Korea and China have already signed the BIT and are
actively promoting the Korea—China FTA, which attempts to strengthen the
protection of investments. However, because the Korea—China BIT only
provides for "measures that are equivalent to nationalization or expropriation”
to express the indirect expropriation, it will become a subject of controversy.

This paper proposes some implications for the indirect expropriation clause
of the Korea—China FTA. First, it is necessary to appropriately define the
indirect expropriation provision to prevent the investor’s vexatious suits and
to restrict the tribunal's discretion. Second, it is appropriate that the FTA
limits the scope of indirect expropriation’s application than sets it with
unlimited scope. Third, in order to avoid the incapacitation of public policies
and institutions, the government measures adopted in some sensitive areas
can excluded from the scope of indirect expropriation’s application. Fourth,
Korea and China can utilize criteria drawn from recent arbitration cases.
When examining the factors to determine whether or not an indirect
expropriation has occurred, the proportionality principle should be applied in
the decision process. Fifth, in order to cope with the expansion of the

investment's concept, Korea and China can discuss the scope of indirect
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expropriation’s application to be consistent with the treatment of property in
domestic law. Sixth, Korea and China can add wording to the preamble,
concerning the host country’s economic development, public health and
environment. This would avoid that the tribunal is ruling the case overly
favorable to the investor.

In addition, there is currently theoretical argument about application of the
international legal rules of indirect expropriation to Korea's and China's
national law. In the case of Korea, from the perspective of international law,
because ITA is one kind of the international treaty, the indirect expropriation
provision provided in the BIT and the FTA have the same legal force as the
domestic legislation. In the case of China, the international legal rules of
indirect expropriation can be applied in domestic law systems directly. But,
some domestic laws and regulations with respect to indirect expropriation
need to be supplemented. In particular, legislation which does not provide for

compensation should be amended on an going basis.

Key words: International Investment Agreement(IIA), Bilateral Investment
Treaty(BIT), Free Trade Agreement(FTA), direct expropriation, indirect
expropriation, regulatory power, regulatory measures, public interest,
compensation, satisfaction, Investor-State Dispute(ISD), International Center

for Settlement of Investment Dispute(ICSID)
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