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BOT Build-Operate-Transfer

BIT Bilateral Investment Treaty

ECT Energy Charter Treaty

FDI Foreign Direct Investment

FET Fair and Equitable Treatment

FTA Free Trade Agreement

ICSID International Centre for Settlement of Investment
IC]J International Court of Justice

MAI Multilateral Agreement on Investment
MIGA Multilateral Investment Guarantee Agency
MFT Most-Favored-Nation Treatment
NAFTA | North American Free Trade Agreement
NIOC National Iranian Oil Company

NT National Treatment

OECD Organization for Economic Cooperation and Development
PCIJ Permanent Court of International Justice
PSC Product Sharing Contract

RIT Region Investment Treaties

SOF State Ownership Fund

WB World Bank

WTO World Trade Organization
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7) Wolfgang Peter, Arbitration and renegotiation of international investment agreements, Kulwer law
international publisher, 1995, p. 458.

8) Article 24 of the 2004 Model BIT : Submission of a Claim to Arbitration:
{a) the claimant, on its own behalf, may submit to arbitration under this Section a claim
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(i) that the claimant has incurred loss or damage by reason of, or arising out of, that breach; and
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(b) the claimant, on behalf of an enterprise of the respondent that is a juridical person that the
claimant owns or controls directly or indirectly, may submit to arbitration under this Section a claim
(i) that the respondent has breached

(A) an obligation under Articles 3 through 10,

(B) an investment authorization, or

(C) an investment agreement; and

(i) that the enterprise has incurred loss or damage by reason of, or arising out of, that breach.

9) Article 1 of the 2004 Model BIT, “investment agreement” means a written agreement that takes effect
on or after the date of entry into force of this Treaty between a national authority of a Party and a
covered investment or an investor of the other Party that grants the covered investment or investor
rights:

(a) with respect to natural resources or other assets that a national authority controls; and
(b) upon which the covered investment or the investor relies in establishing or acquiring a covered
investment other than the written agreement itself.
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3hal glvk2h ZeElar ICJe] ELSI Ab@ Ao A x4t
AE-o] &4 97 A olgg|olzt B L oFRNES Flgtt)ar 5922

FA TAAA FON) o AWAF) FATE wItel FAAHdhs AL FAHaL

2 }.29

20) Case concerning the Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007, p.335.

21) A3 g7t Frtol A= Abels Texaco Overseas Petroleum Company v. The Government of
the Libyan Arab Republic (Preliminary Award of 27 December 1975), International Law Reports, vol.53,
1977, para.23; AF2Ee] g7t =718 PFYP= AL Al R Eureko v. Poland, para.129; APH+-2]
71 7ol ALshbE Abe] Azinian v. Mexico, paras.97-103; #1938t A7) 97} 7ol ALt

= A Turii Bogdanov, Agurdino-Invest Litd. and Agurdino-Chimia JSC v. Republic of Moldova,
SCC, (22 September 2005), para2.2.2 5°] Atk oA 4w - AP - @A 7| Ho] FA Gl F717]He] &
Y& 7S dod)= Aotk CMS Gas Transmission Company v. Argenting, Case No. ARB/01/R,
(Decision on JurlCSIDiction, 17 July 2003), para.108.

22) Commentary to Article 4, paras.8-10.
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A, 2T A= 3RS FuMoez AHod: A xd)
(includes)3 A 3EaL lvh HEAY F717)32 o AR 54 ()WY T4
o] Y% 77|l Fel 23 duE Zdert v IC)= W& A
T o wES ol HtE 5A I(A)oly WAV Fobel kst o=
B’ (complete dependence)el S1& A-¢ Il EAe] HAAE do] AHAA
& ayser gthar vk e ofE e Q7o 9le] A d(de
facto)e] H7F/|# o2 JAAHE /A e] A A & Ao = Wl

£l
of
Rl
i
>
i

i

(@ WAl 9 BH A5 At 9

ZiEx2eh Abxe IUlHBolA SR-LEA o] A AT FAZE 9dd

Ae) BA7E HAARA S FATR AT Ak B FAFA AE

AR kA B o] olslo] HAEE ]9 Sociedad para el Desarrollo Industrial
de Galicia Sociedad Anonima (SODIGA)®] @17} A#H Q) T4 IS
T/dst=A 7 AR sith®d FARAF= SODIGASY 7% 2 7eSs il
gkl =7FE dUiflshe 79 o= dAskaL Ak 1 AR Skl o8 7Y

oy)e] AeEEdo] T

2 =\

o,

ol#}= FFE7|=(structural test) 2

ol J
Ol

o]

2
OHH

2759 ARE BRI

531 ub26) Z4, Noble Ventures AtdlE Rl Ho| 23te] A% State

3

o
o

3= 7] 57| =(functional test)

o

23) Tucuman ¢ 397} ol=2dE o] ALst= Alel2 Compania de Aguas del Aconquija, S.A. and
Compagnie Generale des Faux v. Argentine Republic, ICSID Case No. ARB/97/3 (November 21, 2000):
Buenos Aires ¢ 97} ol2dE}e] ALdl= AL AT Azurix v. Argentine Repubhc ICSID
Case No. ARBA1/12 (14 July 2006), parab0: Vilnius Ale] 971 #Folole] HALgE Al
Parkerings-Compagniet AS v. Lithuania, ICSID Case No. ARB/05/8 (11 September 2007), para.258; 7
o ZA] A2 L7 FAZeto|ite] AL AME|E  Generation Ukraine, Inc. v. Ukraine, ICSID Case
No. ARB/))/9 (16 September 2003), paras.10.1-10.7 5°] gt

24) Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007, paras. 39%0-395.

25) AC. Smutny, “State Responsibility and Attribution: When Is a State Responsible for the Acts of
State Enterprises?” T. Weiler ed., International Investment Law and Arbitration: Leading Cases from
the ICSID NAFTA, Bilateral Treaties and Customary International Law, pp.17-45.

26) Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No.ARB/97/7 (November 13, 2000),
para.46-50.
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Ownership Fund (SOF)3& 917} w718 d-& FAS=AE 229 AGXE #5

WMoz o43dle] BAFYT2N Frljol wlgdsiWoe] SOFd F49 #y - v

i g FEAppel Aok S 23S Wgstel] #ek AW Ags Fosta 9
i, AR o] dHstal i arE S ARSE rgskal 9l widel F
APAE FAbskE A oletar selvh2 AA, MCIAE A o3 m=e] 9]
<l Instituto Ecuatoriano de Electrificacion (INECEL)®] =7} ¢lolF-& T
Hom A3 HEx ASEE A88te] #AsAEY FABAF= INECEL

o) Fx - 7% B¢ s1Eel 95te] BITE $19+@ INECELS] =& g - ¥

A9 FrhA o har 391k
(3) %7ke] AA - A - W

X2t A8xe= =7he AA - A - Byl oajA =Ty o] obd JHQl
(N) A 7F =71e] Aelel sigab=A rAskal Ak w7kol o3 ARAAG A A
3lel’(in fact acting on the instructions) =& =7}9] ‘A% =2 w3} (under
the direction or control)’Al 7Rl 97 =7 s st=A W= 95
A FTRSD ABXE AFHoR A A& FARAY AldodA HYS 2R

A AT, Tradex Ak#lolA  Fwle] EAXZAZE nljol AF Y AMF
(encouraged)oll 2lativtal dtoj FHIE = =7FB 7L o Fhal 3Flvhs
Amco Asia At Al #A7|Fe] o - Ao vjEskel ¥a EE AAS AL
o=l BT o giwtolal ZrpA e Hf 2 obvehal WA UTESD Al ol A
27) Noble Ventures, v. Romania, Award, 12 October 2005, ICSID Case No. ARB/ 01/11. para.70.

23) Thid. paras.71-80.

29) M.CIL Power Group L.C. and New Turbine, Inc. v. Ecuador, ICSID Case No.ARB/03/6 (31 July 2007),
paras.222-223.

30) Inid, para.225.

3D) A8z A&7|EE AAH FAl(overall control)7t 287} (Prosecutor v. Dusko Tadic, Judgment
of 15 July 1999, International Legal Materials, vol.38, 1999, pp.1544-1545, para. 136), 7170 A=A &
Aell B35 ke A} HHo 7N HEA EA(effective control)E ZLFE 3= A7 (Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), 1C.J.
Reports 1986, pp.64-65, para.llb; Case concerning the Application of the Convention on Genocide,
supra 1n.10, paras.397-407)ol t}Eo] 9}

32) Tradex Hellas S.A. v. Republic of Albania, ARB/94/2 (29 April 1999), paras.147,165,169.
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2) AA71E] Wl
DR EZFMETIEERE

<A dEdelA v=rh 71Ee] WAX I LAV A SAd e 2L xgE
234 Bdd S W= d7F o

Maffezini# st #Ao|A] FAAF Maffezini9t 2¥91 7191719 SODIGATF 1
Agk A7HAIF FAoleka FAste] ICSID FAle] #ddAc] Aol AL
ICSID Z=of A|25z9k ofZJE| L - 29Q] BITE Alof= Ao)& F4 &} 23
bs Agete] A AYS FARAR= AYAAGA S} Fo] w7k 2
T - A A v A= Aol Aokt 24e® sk Aol WuEkH|
7198 eel WErt 71BEe FUke] A - AHvE BFFeE wAE A T
= - 7le Vs aeske] sAgdtelop dthal 3 althie wElA SODIGAZE A4
£

of elsiA YHYa Fob el Ad FHS MAsa glow, HyEAol

AA A L] AR Eolgta sk T 7T A A Ay S4 2

A 5o AP H7ke] 5 Al 58 skl 3lo] SODIGA= 27918
Qe Y @olglm BAF P Be ZARALS Maffezini A E Q83
x 7% 71Es @75 olE IAR #FAS SAAL FUHAYARE BA

33) Amco Asia Corporation and Others v. The Republic of Indonesia, ICSID Case No.ARB/S1/1 (20
November 1984), paras.160-162.

34) Maffezini v. Spain, ICSID Case No. ARB/97/7, para. 73.

35) Ibid. para.76.

36) Ibid. paras.78-79.

37) Ibid. paras.83-86. 7271 7571ES 483 #AL Salini v. Morocco, paras.31-35.

38) Salini Costruttori Sp.A. and Ialstrade Sp.A. v. Kingdom of Morocco (ICSID Case No. ARB/0/4)
para.31.
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Noble Ventures A &4 H-= SOFS 97} FAbol] @A w= Zolal ¢ W9
& ArtA0 o5 Pt FA AN FFAAATE =Tl
DS FA Fevhar vk gy W9s S 9= Maffezini Al 9F 2
o] F7te] BEXAHS HyAEE V|Ho A HFYE HAdAA HAAR I AY
S & Sk ST FAYFeIRke] = A BV AA Aol =Al o
fyko] ofd 7hs/de] Bk TucumanF(J1)e] 917 of= By A5 =714
28 FdsheA o537 AFe] | Vivendi AbalolA F9 @7 =47 A
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T2 FEOH) AR B hZAE Y ARl A&FE AL AR T TFY
sob gaslel P stk FAYA F7E AY2ATE] ofd A9

ook 9)e) Wy Eel Aol

(3) Acksiwtag e =rlol A%

9T FAAT WF} RAH FAAEE AAE Al AFANAAT} T
e AL A BAZL Gk (1A aEF FAE FAW, AgAA
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fo
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=
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AAE Zo] At} oE Eo] Salini v.

go}-w A SBITe] ) 5te] A FAba)

MoroccoAt Ao A ZAdA = o]

i

39) Ihid, para.’52.
40) Noble Ventures, op. cit. para.&0.
41) Thid. para82.

42) Compania de Aguas del Aconquija, S.A. and Vivendi Universal (formerly Compagnie Generale des
Faux) v. Argentine Republic, ICSID Case No.ARB/97/3 (Decision on Annulment, July 3, 2002), paras.
49-79.

43) Salini Costruttori Sp.A. and Italstrade Sp.A. v. Kingdom of Morocco (ICSID Case No. ARB/0/4.)
para. 31.
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The Société Nationale des Autoroutes du Maroc (©]3F= ADMA}E}aL 3 gh)

T EWAZARY A8 7]Edd ADMAE S5#He WAooy wiEe] ADMARE
AQg Aol WA F = A e] glrhar 13 T Impreligo v. PakistanAh

-

o

>

SABRETE 9 AR 2 FEE AAS AT F Al F A A Pakistan
Water and Power Development Authority”} 7] 289 7|#o =z =3k ¥l
e 7HY. A AR R Tl 2'vE bl o] glvkar Q1A sES
2L oyell ICJ&QE Aldzol Al i (de jure)d =7kx2 A ANA A St T
W A e Swsal At =M 9o d9le vl = "ohstar AT CJ
Adz= oA MBI E o] & ¢ ol bR Mee BER A5
o AMEA oud I 9E elal SRy of| A9 E A= AR E
© AAE =A AHBAE TAAE F S

(4) V=7 P99 FaaA
o= =7k V=T FAE Fd dAME she AFE el svh aEuy

AFG Az nS7h FA) At FAAAL BAG el =07 Bel 9

th o] 4% 9710l Frhsht H9E AR WAAA ¥t B WEEA
!

oA Aol Hal o, § FY7Id2 w7kl olEke] ofr]d Al efolt A of
of thate] Flo] glvkal AL 4 Sl=A, 2L 597 =7kt ol #
ddoly AAF Yo WS FFL F U=A A Folvhb

20043 UNZF3olA A= s7taadd dA g A2z A2gke]| uwel Aef

e At PARAL o wastdH, 1440 WGt T AY

44) 3ol A, “d-F FARGEAY TR AR BAHNE AR, TEHES , 2009, p. 87,
45) 994 - XA, AAEE , p. 171

46) A<, “SAFAA el et e S7ke] SARARAL A9, TEPHES, 2009, p. 107,
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H o4 ® ZobAte] WA M

L. =i Al eF4

AW ARE = A7) W ARELE FASE oAk
3 FEARAD WA Ale ZAe FA7 2 5 gl
W] FAACre W xobol oh i wulMarel Aleelalil i) )

AL vhal TG AT, APRE Al el AR A VAR U

Fo i, FEAFAFI 9 FAAZLS] BAE F&E F THA AFolFa
ot LRl oY Aote] FEYM REOR BI FUle Apwo] ofd

ke gy oz AL S eI FARATE] FAAGE ot 3
9]

st 2 3 A A °FHadministrative contract) S = H.al vl Zaha A MAF 7}
AleFe] EAL dHgAxyl FAPALE st F7b7|HolgtE Aoy =77 #
S fElA F7HA CFoll sk BAlet A dgkE XAl Tk &

o]
S
ARE xFes BN BAAL AAWL] 25D

A7) sEE, TBIFREE , hBIBRERER ML, 2005, p. 116,
48) HigsE, TBIRREYR, | BB, 1987, p. 401

49) FHRE, TEEHREE , ERHL, 2008, p. 7.

50) 77, AAA, p. 847.
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A, GrIHACdAM = oz SUMA L BT A of
M m7PA S AR Aoz wan gk I AFIF gEo] ool
7

g a3y Sd %3 Aol AW EE FEALT BATE
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o
N
oo
o
v
AN
of
=

@7 (e AR s Al wd WE, ol we Adss Age
@A ckoleb: WA AGetaL Ak o WEel o8 TS ojwd A
Ag AT YA 4uE Bast gk

b Aokl w3 WE, o Ague FAYD
& APEYA, Tt ANT TN AFYARR sl AP AKA
99l Aslo] B Ake LFAHE 718 FAAR s A o] diske] 4§

Ol

WA, (S YA

51) A.A. Fatouros, Government Guarantees to Foreign Investors ,Columbia University Press, 1962,
pp.197-204.

52) #kiesE, AIIBE, pp. 361-362.
53) A. A. Fatouros, supra note 51, pp. 126-127.

54) yIz8, “AIEREZNIOT - —EEE B
<http://www.lawbank.com.tw/essays/01/01200001.pdf>(2010.2.194HE)

55) AEA, “F7te GAAbE iz Aokl e A, Aurdista tishd, BAFEkeEE, 2006, pab.
56) TS7kE BARALR 8l Aok Agt ME | ARE.
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2 E3lo] bl b frestha QAEE Ash Ak AR F Aeks

S, 27k WE, AANMA g Akhgd MPoR Astel AtFAe
A% Bert 9 wels o AGFAL 2AHES sa vk elm FAA

S ES EEEEREECIEEE A )

Sk AR s AP Akl WA, B cela dgel gle} &9
SrbA Sk i fARE AR AT Ak ohe, SkE AR s A
2 gl Qo FUTHA FAE NP FAE dFsky, sk FHel
ool ol& EAlshaL glo} Sl B AGOE Molol F Blo| ke

-
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>,
>
BN

3) AAZAH

1929 €] Serbian LoansAbA ol Al A= AAFY A 3342 (Permanent - Court  of
International Justice, °©]3}PCIJ)E =7hAFe] A Zel tfdh A4S shar Svh
PCI= ‘wAMe FAZ Adstes 71 P FARES AYsta, 28 A9
AWMl i eltyar ARSI & o] AR AA PCIJ= =7kt o] =574
A7 AdetE wrHAIGe] EAMe Tl o R AT

1952 =22 olalyd 73 AF AFA(Anglo-Tranian Oil Co. case)oll Al =]
AR A 2~ (International Court of Justice, ©|3FICT)62):= = 7}AF A Aol st
A4S WWErred1933d Fare] A= olgye Af38 AHAnglo-Tranian Ol
Co)e ol&t Ao A FslA ol AAeaAth o] Fs|AFolA ol AF=

57) T=w A\8ge | A43%A D

58) (5718 WA b Aokl #8 WE, A9

50) B4 A9

60) o154, “SobAohAl Bt BRMge AR, TEATHSI | A13H20L p1o.

61) ‘..any contract which is not a contract between states in their capacity as subject of international law
is based on the municipal law of some country’. Serbian Loans Case(France v. Serbia)[1929]PCIJ(ser
A)No. 20, p. 41.

62) 1921:d SA| el of3) dd SAAPEAEAPCI)ZF AAE Aol
#+ PCIJ7F aiAl =4 UNE StAAPE A2 (C)7E o5 sAste] s7A1a?
it = PCIJE IC]9) d2lolth

63) Campbell Faulkner, “Anglo-Tranian Oil Co. (United Kingdom v. Iranm)International Court of Justice”
http://oforsber. kvasaheim.com/courses/plss37/briefs/clf28264brief2.pdf(2010.1.10 &)

10

olul 194641 49 189 Al
1) 28 AHslBoR A

oo o
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dds Fosiivh e ICJ= ol AR A== oldud HF3At &3] A ef
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contract)dll E3}3eiil AT 65 P = oldyAd HAFEHAF AR A
IC]7V =7tek o= FAApzke] &3 A oke] mAMA AAS Felssivia &

ek ol R AW AAL glw, chwr ARl Fa Aok e )

E
o
X
12
)
23
Cg{:!
o
ht!
v
it
2
i,
&
503
o
P
o
v

2. A 2 oFA
1) 34

oAk WA 4AS FAxctoletn FAshE ol Ao Jww
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ACfo HI gvka FEe 1 g F o TAHOD Avuw et 7
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64) 1952.WL11 (I C. J), Rep. 1952. p.93.

65) Ihid. p. 112. F&A, 7ok At AF—=AYs| AL SHoR, | W stn, 2a}sre] e,
1977, p. 61. (A2A-&)

66) &L, BIHE, p. .
67) ¥ W, TREREOOERR, | PRAEMMNE, 2007, pp. 129-130.
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68) HiiEE, p. 130 , Weil, Problemes relatifs aux contracts passes entre un Etat et un particulier,
RAC,1969-1M, p.183ellA] #43]-&.

69) HBZE, p. 148
70) 4747, TSAy |, BhdAL, 2004, p. 34,

71) Leben, Retour sur la notion de contrat d’Etat et sur le droit applicable a celui-ci, in Melanges
offerts a H. Thierry. 1998, p.248, %5 %, A, pp. 189-190,014 A Q1-&-,

72) %% W, HEEE, p. 1K

73) Kamto, La notion de contrat d’Etat :Une contribution au debat, Rev. arb.2003. p.747. E38ZE | p. 209.
GINES)
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Aol A A RS 78 Z 9% transnational) WA A ¢hell A wj A EHE A o]
v Aolgta E3tal Y= AE & F U™ 28 al Kissam¥  Leachs 95
FAA} A=A Zhol AdskE FAA k] =t el AAsE Zofdl 3
Fach ket A B A Y AujE ok

2) BAAE

19243 PCIJe] mpH =Zwbe] 2 Zd ~eFQl 93] AR (Mavrommatis Palestine
Concessions Case)oll 4 g0z o aAQla}t =717 A Ask= o7hA oFe] oA
WA AAs QAT o Abdls 1829l vhHE 2vhE A (Mavrommatis)7F 2
gl 2~EQle] FAF oW S ERMASH AAS At & AN AYE AA
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19743 2] Texaco Overseas Petroleum Company / California Asiatic Oil
Company v.The Government of Libyan Arab RepublicAl 71 (] 3} “TOPCO/Libya
AR A Rl R = R aAle] A4 #-8] A TexacoAt 9t California
AsiaticAl A2 AR-Z FH3ls Edow WAL FRFT Texacorl=

California AsiaticAte} 0o} gF-o] = f3) o] 25 A 5oz Fos)t

74) %¥E W, HEEE, p. 209,

75) Leo Kissam and Edmond Leach,’Sovereign Expropriation of Property and Abrogation of concession
contracts’ (1959)28 Fordbam Law Review p.207.

76) 4747, AAA, p. 29.

77) The Mavrommatis Palestine Concessions.
http://www.worldcourts.com/pcij/eng/decisions/1924.08.30_mavrommatis/. (2010.35 &)
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TxES FAsE dE4Ql stAE Alfred Verdrosselth. 195756 1958
Woll A* Verdrosst =7} kS Schwarzenberger?] oAl 744 A A olg} =
ol 5 o] Fxofoletal FF3ITEsd

Verdross= =7HAIoF2 =7ke] RiAAe] ofstA 7] wiitol =i Ale
obyal, B AR FA AAEA 7] wWTol HAMAe] AR ofd Al 3
78) AAA, AAA, p34
79) % H, WiEE pl&.

80) HIBE, pl&9.
81) o4&, f=AIB Ay, AwlTle], 2000,11, p.18.

82) Saudi Arabia v. Arabian American Oil Co. 27 International Law Reports, Award of August 23, 1958,
1963. paras. 42-43.

83) Alfred Vedross,” Die Sicherung von auslandischen Privatrechten aus Abkommen zur wirtscha ftlichen
Entwicklung mit  Schiedsklauseln”.18  Zeitschrift fur auslandisches offentliches  Rechtund
Volkerrecht(1957/58).5.638; = ¥ Seidl-Hohenveldern< ©] Al¢Fe] £ZoF (quasi-Staats-vertrage)©] ekl
294z AT [Ignaz Seidl-Hohenvenveldern, Investtionen in Entwicklungslandem und das
Volkerrecht mit einer Bibliographie uber Staatseingriffe in auslandisches Privateigentum( Car
Heymanns Verlag KG, 1963), S.33, A&7, WA, p. 841014 A<-E.
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o AoF g olgta dtsivksd 1 Hhol| PazarciZt IUMAIFS E=AMOR
st A, Flieo]l EAMeRE Hol e ded F3Y Aok E=FANE
How gt EaAAGeR RS Aol o, FAR wet A S

YGBlohz Al olE oA A= Ut

ri
S

N
)

4. &~43

Ak AL AL SR Aok AN Aeldte F A F
Atk wIHAICke] Ao e =ALe REAoR onFAAd FAfA 3
oloj kel FE N wHo] Brh FT7HA k] zte EAS AW EW, SUlA oF
WRALALZE = 7kol 7] wiitell @<t S AR AbA ok of T HESE FbA e
FATY] Fg oux e V| zA A FAEHE A]A Y] wite] Yu
A EAES] ALACFRE ofuth FUFA RS H ol B kA Fadh wskvl lof
o}

AA, 1960 o] 5 Z7HA el A FApALe] A 9= FAfFA = FEsH A 9l
o A w7k oE FAARES AGRAS FASAd AV e
Az FAClt &, FATAANA F7HAF FASE FA7F . g
BITO| A =7bA oFo] ek oo} EANA #Hetde didoz AL
F7HACF HEE 9% b SAMA =97b 9le] Sit) BITO A= S 7kA F
S FASQIR BITH S o F-& IsDe tigew spAsta v &, BIT= =7t
Aks BoeH L FAHY TAFHE FoIsovt. FUbA kAol LASHE,
FAAE BITA S ISDE ¢ 83 4 Al HAdth ol F7HAF Basde] =
AgE ovetr] e g

E4, 19699  TzxzF Hel ek wjdit}g e, (Vienna Convention on the
Law of Treaties)ol A= ZoF({6#Y, Treaty) S bl el Alole] e WA
£S5 A= Feolgba shar dvkse  ggArArb e mFEAAte] 7] wiite] =7t

84) £ H HIRE D .
85) A&, AAA, p. 842

ol

f
© L

12

rlo
.

e

N

WA

Y
)

rd

Bl

=
(¢}

L1

i

fass

N

86) Article 2.1 of Vienna Convention on the Law of Treaties: 'treaty’ means an international agreement
concluded between States in written form and governed by international law, whether embodied in a
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SohARe Vg3t F Ak A BB AWuw, DbA k] AugAAE
Fobela g GAbAE SFEAAely] Wkel FuwAe] Ackd tEa SA
Ware] zopwbm vhEh #Udloke SMA f4ek HAWA 247 E
of glol, webd] FHrbAkEe wad TlMgel AR oI wad FAMA

o zepw ohith FbAGe FWWA AA% TANE 4AL AMw dE F
B

single instrument or in two or more related instruments and whatever its particular

designation.
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A 3 gAML §3 FLaE

H 1 HE IZI7HAte 7

1. AAA Ak

At #F FN AAAQE] Aol B AMHA Ak g A
OJUhED LA Ak AL AAAAL] A I A gk old Ake &
AZ AR AFFARNA DAL ol AAGAN FARFAL FA ko]
A= A 57t Fhe DGO o FolA Uk AMA Acke A}
FAF Al 1950 The] ADY AoE, AFAOE AF AAA Aol
2 of 2
AAR Aol A THE BAE Ackswre] Fag gel B ok 19504
W7 AE RAEFORE Skl BAA] UE FAH Ade oA
otk meu AZAAANAE Be AMF) TATE Bdel Aol AR
9ol FARA o5 2f 7
A AQe) B9 AL ug G
Aol e 9Fe A THHE FAOE st 2A7) o FolAE AAA
A% Aoz FPHAAT 2549 w3 F WAARE syt o) ot 7

WEgEe QA e ARACT B UL Aol

2

o

(S
N

87) State contracts, supra note 6. p. 3.

88) AtE] 7+ A (Social Overhead Capital, )18 SOC# I oFTHAIAFEA oA o)H AMA Aokt s &
o] A-&-Hrf,

89) ¥ #H, BiBE, p. 4

90) #ZEpigE, “BlREOlA B AmoseasffEiEe] widd B4 THEiRTE, , 3288, 1987, p. 26119629
UNel A 1803(XVDZE T FoF Aol tigh g+5do &3 22], (Permanent Sovereignty over
Natural Wealth and Resources)’} 8492 E3 3ot
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1973 UNZ-3] 49 317U(X XVIDell oJatd BE w7k 2L dAxkedel st
o $d FAE WA AYE TR AW, Hhke pHAdel sele A
& Folstar vk 1974delE "=k AAA A et oY% 9%, (The Charter
of Economic Rights and Duties of States)o] j¥l% At} o] &A=& A2z A=
“I7he Aggettta AZske o=l AAbE 8t 653 7 oy, dd

W 283 Bddnn QA FHE nwste 4@ AWY wAS
Agstelof depeba AL vk o] WAL AR F ARFYTY ALFE
Zo] FrhAel wF =B ATk FAFEe o= HAFAY BAZA

AFEAAE TAAG e WA A R A AR welok Friw 3
sheich A U@ 8o wANE BAG TAAG BAol WAk B ol
= AATAL FA SA Aol WAL HA AR gEa AQFde ol
A Wl N2 9Fe deisy] Wi Ass A% AAHA Rk
AN N FTFAAH ) B A% AAALH 1 AFARES 7
57 37 9% el o] AAd wEw RE uEph Awe AL, 4A
FES Aol ALY 5 Avta Bk wekd kA daA ATE
ol Ao R FASN FAPIGREARE FME A8l 92T 5 3

A EEt

s

o

2. FAA F

b

el wEAos AgHa Yk A FEUA o] F4 A4S ¥
golil ste] dlitw LRAEE Fdsti] s Btk §X Aol s34
49l o7k F3e) Mg Be FAAGelL & F ek AFAILE FAA
2 Aoke] vigel ek A - AFRAT FRHEE, F AfIIE) AopE
A AR A AR EEBAT S A5 513 8 AP (L T A
A7E A, A AR W EA A G GmEA T FA} G o

91) #aEfE, “WREWNE L EREEAA TR A BREEE, NEEATE |, 2003, p7L

o
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g3 9% FAA AL A FRRO| MES WES b3t rhe) 143
Ao weA F3e) FAZTY WA AbEA SEe FAstel AR BY
Ag 7|2AoR FAs ek o] A% FA Al wet HAHE GG
Qe Aokel wel 7zt el A oFF wldck AN T EE G

v, e WS §a)
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>
BN
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-
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rir
2,
i
o
M
=
o
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NE,
b
>
o
_1

o

FAA ko] MA A vk AATA FAHIL e Al ZA FAA
ARSI S 7HA A (BERHR)E el = Atk 1984d Arab
Republic of Egypt v. Southern Pacific Properties(Middle East)Ltd A}dlol A=
SEA A oFS A AL FAMA7E o 3] AHState Owned Enterprises)&y o] f&2 =+

THA k] WFel XA g A ST
3. AW 27 o

Au)aA ke MG eke] 3 Saom @Az AU A7 Krisk  service
contract)¥ V)@~ Au]AA °F(pure service contract).E UE F vk ¥
23 AB|2aA kS o FAS| AL 'AF 2 el sk Xt 2 Al@E FEet
aL, ik eks & AAkES)ol A FAE I oA E TSR et SR E A

= Aol 0 g nd Au Ak SFFAANL A AT ol mEe
(3]

5
95 1960 F7] Auazoke Lol FE Abs st ] ErhA et
o gEolE mE 1007 277 oldl Auladlcl HeE Agsta v, A

92) THAAFINE 2ol ) (hBEES & ERIEERIRITH i EREEDAl 7, 8% TR 28,
(FPET e ERRABERIIARIRE & IR R A 6,72,

93) (1987) 26 LLM. 1004 (Court of Cassation), cited by Arab Republic of Egypt v Southern Pacific
Properties (Middle East) Ltd (1984) 23 LLM. 1048 (Paris Court of Appeals).

94) A “alelALNE AAEA AY A7, AU Fauise, AAbeE, 199, p. 42

95) A =5 p. 42
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Hl 2=Aloke d A AHFA Brh fstA dA7lEe]l skvps o F &4, 19764
H gl 9] Petrobrasel 23] 2@ Au)Aa TEAGNAE 9 FAxE= £4

1

1

o] §AL, Hrlek Aol dad mE JFE Fdsta, o wE GHE A=
o FEotnE stal vk ®ARe] A 3de VToR 9w FojAe 99
Pale] FaE M, 9% FolA= Petrobras7t 9@ F4A L ostez
A AExXY Y HAh AP TAE Bt o5 FoRE o] 1ol
gy oA NS FAST Yuk. Petrobrass A9 d HAGRE AA )
AR s 2R g RAA] FAR G oA glo] ATt ekt
Sz owbd el F]lE njE2 ojAst duE I AEdH dA = Fo
Az W A O ARTHA R FEE v g FdskE whEe] dfE WA

o)

AulzA ke B AA, dAFL dFA499 254, gAL AL 2 498
2ol A7t vk &4, A=xFAs TFIAE A fFA9 "@AF F e 2
23 55 FAI AA, gmFAIARE Ao SJEFHer dad A
S g gRIF gar ALY g E o F FoJFAlE FA ALY el

oz AME RS FQel FvE 4 glar oo gk WAoo w fF4rE wh
=t} 98)

4. RAALE Fa] A ok

AALE BajA e 7 AF9 A998 st o AAE(AE)S vE oA
3w go wel Euljshis A oke SHC)99) o] Aloke] ATl FEALLY A

96) AR AFAM "ol Ate R AL AT A AAATY. 2002, p.40.
97) A=, pp.40-41.

98) AFAALAE AA =T p.39.

99) Fal4, Tejalobelel olix] A WA Ay BaM, 2008,p. 46.
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MEEAaro] AAAAe] AfAd deds dxsta A7 eda o =4
H3 e Aotk AAE BulA ke Al oFdAARRE
el wAA o R F&EE AT A

A ghlok, @ Aol WeldlAl, B, wH Ao} § vEtel ] o] Akt @
of LS St oEE0], 19749 gnjofet =l o] AAW ALE EHjA
°F(the Libyan-Mobil Agreement)< &Ax] Eo] o] &%= Ay Aok F2of 3}l
Ch o] Alefoll A ©AMH &2 Aoz o5 f7]]io] Fasta Atz o]
Mz SATHA EHichE HEeZ Hol Irhlol

ot

5 3-&

=
&

ILCe) =7 @ 1 zxke] ek Ao @3k 348 %9, (Draft Articles

r

on Jurisdictional Immunities of States and Their Property,©]3} 'ILCZ<SlH) A|
1z Al agAFS F7e e dEAdA FiE4ez 52 dEow 3
HAAY FalE AYS A i) S22 ZAAQl Abole] A Adb= Aloks wekaL
Arh102) TLCZQE AlllzxolAM e A@AFS A2x (oFdA wrAsE “&H4

Ad7ebs mdE AlLEe109), sgARE A AR FREEaL Ui

100) AAE, AA=E, p. 40.

101) AR, SRR AT, FESol oA JEAT, | 2008, plsS,

102) ILCZSF AlLZ ALRE BAA o] W] B/} gl A, F/hs BRgEds Aoz me
Dpdon £YHAL B 298 A4S AT A9 A do AE T8 AT abol
gel des WA B8E VAR AT F glvky AN 9 S0, talest /e 7))
299 38E AT AGSHE Ak AFHQ 387 %olth

103) Arthur Watts, The International Law Commission 1949-1998, Vol.3, p.2062, para.(1); ¥4&, “ BF %
Broll &t H158", AMtigal gk 9=, 2002 p. 33.

104) ILCZ&F A2z (0)d: “Ad 3 ﬂﬂ]” g ke
(i) 4#9 Al B 899 TS A8 & AHA Ak 9 A,



g agA A AT He Qe 27t FAWEAE g W T4
Aok A AWBAE FESloF dk AP AW = LA F4
HAE F4E & gl

o 2 E0] 19924 9] Reid v. Republic of NauruAbZA oA o A~E# Ao} HA
< argAeke] AAe wiste] AAEaL vk o] ARolA 9]¢l Reide WF
&3} (Republic of Nauru)®] W @Atld, Y% F3arS agA fo] thE A
AAA G e FUtFAdeE ol R FARAE FAsAT 1Ey WA
< v @ AHEE g9 E AF ALt Zolrt gle AdAFolgtar st
th105) o] g ellA] TEAFS A AofeletE A QIASIe] FAWUAY AT

o

-lN

_>‘L

olfl o] Eel wlt HPA B9w FUIEA AEHA fevh 2gar g

A% rAsEAT ILCESE Alllzx A2d oAl FAaAHA Y o<

= AlFES v 22 Afeol A8HA ofIt}. 1

gro| 19721 FdAHA e 5% 2HThe European Convention on State

Immunity: ECSD) A5zelA %= srg7Alefel whato] FAR™A L] o2 F5E f
2 5191 t}.106)

(i) A2 2 g AR ANE A8 ZE AckelE AT A % Aol By
BE EE e ARE XFU);

(i) 716 el A, Aslagel, ol yel B QAL HAS Ak 9 Ad
(& AFe] 8g A% 1@ eks 33tk

105) Jirgen Brohmer, State immunity and the violation of human rights , Martinus Nijhoff Publishers
19974, p.1983.

b
i
ol
ol
By
(o]
o
.
(e
-3
¢
lo,
o

106) Article 5 of the European Convention on State Immunity.
1. A Contracting State cannot claim immunity from the jurlCSIDiction of a court of another
Contracting State if the proceedings relate to a contract of employment between the State and an
individual where the work has to be performed on the territory of the State of the forum.
2. Paragraph 1 shall not apply where:
a. the individual is a national of the employing State at the time when the proceedings are
brought;

b. at the time when the contract was entered into the individual was neither a national of the
Stateof the forum nor habitually resident in that State; or

c. the parties to the contract have otherwise agreed in writing, unless, in accordance with the
law of the State of the forum, the courts of that State have exclusive jurlCSIDiction by
reason of the subject-matter.

3. Where the work is done for an office, agency or other establishment referred to in Article 7,

paragraphs 2.a and b of the present article apply only if, at the time the contract was entered into,
the individual had his habitual residence in the Contracting State which employs him.
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107) "FATAZAY, A224T Bl the] o)z bl fFehE A7 AT AFATAZIG G
She 59 ol3e] AWAR A Aol ARl BRIINE AFOE Fh: ) AFATAY 4
9 BRI D2 /193 PO Fske AREABA 9t V1Y) ATFALY e
Ak} e 0w Aok AREAMAS At Jleleha s,

108) TgEaEe] B9 2 Bld] 2F WE, A2F 63 TNl F& qWUARI FERE
FE gEgel A iU Hde] RANTARE AFRFL Wl AR

PATEE B FEUGA T olste] B ARA - AAAE T,
rpEARYeyel g FIARE =Y 919

109) Article 7.1 of the 2004 Model BIT: Each Party shall permit all transfers relating to a covered
investment to be made freely and without delay into and out of its territory. Such transfers include:
..{d) payments made under a contract, including a loan agreement.

110) &n) FTA AL7E 132 2F GAb2 A8td5apel 43 2 L
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A26%, 1988, p. 335.

113) Curtis®g7) ‘Hds 23 Az uidt d-Fadzy SE3tA4 &3 57k fA=35871 o
ZgS AL AaT = doin FAsAeE Curtis, The Legal Security of Economic Development
Agreements, Harvard Journal of International Law, 1988 p.322. 1979 AGIP v. Congo AtdlollA &34
b b Az ARk obdE 238 qukslyicty Ak mei R TBISIR A P
F: ICSIDY HE MERAEs B, 190, p. 93,
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HA Al

(stability clause with good will or in good faith)®. = =
(&)

(intangibility clause or inviolability clause)®. @ X}

5}
5}

ko)

gx

“Stabilization clauses in international petroleum transactions’,

Pyt A
International Law and Policy ,2002. p. 3.

<, HAA, 2008, p2&2 (ML)

114) Tejrjo gabedaA ool A s, A7z A2
115) T.B.Coale,
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gHICSID FA¢) o8l whE thA
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HA Alg o] th11D) Lena
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Sl

2008 , p. 98.

(1) Lena Goldfields, Ltd. v. US.S.R A4
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4) ARG

Lena Goldfields, Ltd. v. U.S.S.RAFA (9]
=T,

116) M4, “FAFA-EA N4
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o] FAAZE A A= mUFA kL] oA SHinternationalize) 2] 7hesd R Avhal
AT FARAHANA = FIHAIFAA = FHHEY oy FAHE 483
T AT FAW et HEo = Awshal Ak

(2) TOPCO/Libyar}#A

1955\ 5-5] 1968 7}#] Texacortet CalasiaticAl & Al -3 A= 2]H] o} 4
F-(Royal Libyan Government)?} -7 1471 AFdsA ks A4t 2
1973 7 1974\ glnjo} A F-= o] F 3Ate] AL A AFE /e
A Ad MES TESS S+ A gnlor AR el s A ol

ST FASAThIY o aAbE SANMARE 2ol 24 Y §

It
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Awa 4% Dupuyts o @ 4493l Aope] Z7h7okolehat shivh. Dupuy
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117) Nussbaum, Arthur, “Arbitration Bewteen the Lena Goldfields Ltd. and the Soviet Government”,
Cornell L. Q. 31 (1950-1951), p. 46.

118) Tibd. p. 46.
119) AAA. AAA, p. 42.
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(3) LIAMCO v. Libyan A}z

19551 1= LIAMCOAME 2lv]ob(Libyan) 8 5-¢F A5 Aw-S ¢ato] 7} of
& AAsrh FUHAke et e ES FARA

A, 2ot 93 2 FFAFI RE £AE F3le] LIAMCOANS] 7
b AYE BEIT FAY dYE WA E AL GAEo] Forf A
of B4, Acke] f& 717 195539 TR Alddn g siAdsor s
LIAMCOALS] &2 glo]l o] MEe 7/HAx% A= Afdge 4% nF + ¢l
vhi2o) zefup 19739 gujebd 5ok sl gls ol A A fE A ARbS
gheteith 19739 LIAMCOAE FAIE Al7|stal BAE 873ttt 484

Q

do

=

A SRBEA L Fapdeld BHA FANA %, FAANA BIRLE
A AG AANAL. FABAL FohrAoke) hAZ 2N b Ak Al
Azl wE Folslelw gk a4 grow AlAl fAE AYE WA

A e Aol dste] ¢ AFEALNA AR e FHEF AAA A
o] wp] wEe] FAANA BFE Fojokdet 3 shgieh.12

(4) AGIP v. Congo AFA

AGIPAR= 19624 Fatol]l Add, Af3u A2 1965955 995 784
ok 19749 Il Afan) ol FHFEAIL, AGIPAFS] EF ARibo
Hydro-Congo= @71 el Al == Avh. 2efvt AGIPAME o] g xX|o] o]
AES W gty F FAbE 24 108 -0l FARAE 9 50%°l slFEE 2

FTal

—
el

o
o

o wizbsl7| 2 k= § 97 A (Protocol of Agreement)ol| 478 3}
th122) AGIPAFSE Fal(congo) A -9 A A= Ak Al4xolA T4 5= AGIP
AR AR AR E Eetal FA A A E FAISEE Fo skt

120) Paul E Comeaux, N. Stephan Kinsella, Protecting Foreign investment under international law: legal
aspects qf political risk, Oceana Publications, Inc, 1977, p. 138.

121) LIAMCO v. Libya, Award of the Tribunal of 12 April 1977, 62 LL.R.(1980).
122) =g, HHEE, p. 93,
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74 A5z EARANN Fagel A4 DA A TAR AH o
sl wgHthn sk £F aael B3 WEel WA A% 1@ WAl
a9 £5710¢ AT A4 2 ATl G VA FES wgY 24

4

@ 2A 8 ARES s dvhiD Aol AREFE EFeAAY. P B
= 19759 Fargsa e " W (Ordinance) A6/75350] 97 AGIPALE =

TERTE A S dRSIT agar o] WE Al2xelA o] AAL ofFd

M

BAF A PAE w7 A oy stk A 19779 AGIPAFE =44
95 shlv

ZABARLE FuARI}L 7hA A11E FAS 43 2Fe fwsiThal
dAgs vk FARAT= Fo A Alsxe] AFE =AM A we =
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126) John .Y. Gotanda, “Renegotiation and adaptation Clauses in investment contracts, revisi
p.1463 http://works.bepress.com/cgi/viewcontent.cgi?article=1007&context=gotanda,.(2010.2.20% %)

127) M7, AA =5, p. 99.
128) Clive M. Schmitthoff, The Export Trade. 9th ed. London, Stevens & Sons.1990. pp. 751-752.
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_40_

@ jeju



il

°
pad

. %4
A% 3

19157 <)
SRERL

i3

I

=

=

==
=

7}

o A=
7}

EQIEERD

[s)

bar o] S A A}

o, ZARAL

=

[s)

)
=

7249

o]

i

Aol ol F A

1o,

sl 5L 7] 8 u]g-o]

o] A
of wkzt Aol A3

A7

ok
)

A Aol AL T

=

J (dispute)’©] gLt}

LN

A=

- 7

s 7AleFell At =S 2] el

[e)

e

5

a7 A A R4

3 o] 574A7h AT

1S

RE

o]
I

7 v
R
ol o) WaE A, A4

o]

o] -
b

S

F(Adaptation Clause)

[e]

QA Aok A, FA7) T FAA

Agh FAA S AP E
254 %

T7bA ok Bl A S ALy

Aol 7 FA el
0 AAAR T A

[}
=

S ool zEy o] &

o))

o 7} A oFof A

o}

.
;oo

o}
L

o}
L

27} ek F7hA ool

s

Z 31
= =

o] &7}

A

oF

o

ojy

~
;oo

B

fveel

X

pol

S

T

s

o] 81747k wopol

o #3

_41_

@ jeju

131) Stefan Kroll, The Renegotiation and Adaptation of Investment Contracts. Arbitrating Foreign
Investment Disputes, Kluwer Law International, 2004, pp. 438. A7, AA®RE, p. 10414 A&,

130) John .Y. Gotanda, supra note 129, p.1468.




ARAFZE dojulr ¢l o ¥ v} 132)
19783 =7 A8 3] 2] & (International Chamber of Commerce ICC)& Al ¢F9)
A Ui B HE FTEIATHIM), 1994de] o] E A s} ICCY X

il

oM AT AN AgEe oY AXFe T Y =AZTE A

al
g3l 2paky] “ofEe x| Aokdt} (pacta sunt servanda)@iE ¥2S Ay A
£

AP o] rAs) A Al oFe] ARA oldo] Z&EA ® AGolA =HxF
o] g 4 Jqup1dn w AlejAdA 913 (principle of good faith)oll whe} A4
dol At Aoks WASHA &ar, AT dAst FAAReE A
o F7F vk 2Ey 2AXFLS Ak A A4 &S FA8skA st
© BF, TAZIRE o] Aoks 2A4HA] Ferhis) AL A7 Ho] A ks

=i }_
s Aol AgEE Yo AFIAAE] 2AHL e 5

132) Piero Bernardini, Stabilization and Adaptation in Oil and Gas Investments, Jownal of World
Energy Law & Business, 2008, vol.1 No.1, p.99.

133) Adaptation of Contracts, ICC Publication No. 326,
134) John .Y. Gotanda, supro note.129, p.1464.

135) Article 47(b) of the Ghama/Shell Clause: It is hereby agreed that if during the term of this
Agreement there should occur such changes in the financial and economical circumstances relating to
the petroleum industry , operating conditions in Ghana and marketing conditions generally as to
materially affect the fundamental economic and financial basis of this Agreement, then the provision of
this agreement may be reviewed or renegotiated with a view to making such adjustments and
modification as may be reasonable having regard to the Operator's capital employed and the risks
incurred by him always provided that no such adjustments or modifications shall be made within 5
years after the commencement of productions of petroleum in commercial quantities from the
production area and that they shall have no retroactive effect.

136) ‘Ok-Tedi Papua New Guinea Concession Agreement’: The parties may from time to time by
agreement in writing add to. substitute for, cancel or vary all or any of the provisions of this
Agreement.

137) Piero Bernardini, supra notel30, p. 98.
138) Cf. Final Award of 4 May 1999(Ad hoc), reprinted in 25. Y.B.Com ARB. 13, p. 61.
139) Ihid. pp. 56-61.
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ool o3 ARt FAUERLL FAFATO vtlE AFEARES WAS

FASE A BHo2 drk
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2) =798 AA

1) AA

)

S7HA S SARE SHg Sy SUE Sl et Aol =AW
S AAF ) )M E AL o)zt b Fasith GAbAAL A o whel WA F

o=z gHefgk Hol FAMel # g vk 19299 A = AAEH APCID oA Al

4
4

140) 734, “I1CSIDell 28t A FEAEA 2] 47 olafoi A e n el A =T 2003, p.5d.
141) Fz2, AA=E, plbd

142) Article 42 of Washington Convention : The Tribunal shall decide a dispute in accordance with such
rules of law as agree by the parties in the absence of such agreement, the Tribunal shall apply the
law of the contracting state party to the dispute( including its rules on the conflict of laws) and such
rules of international law as may be applicable.

_43_

@ jeju



2n]olo} Hebd A7 (Serbian and Brazilian Cases)oll A XS0z PAxIAA] )

4g 5AFHA AramcoF AN AR FAbAe) AW AHAL s,

o EAMe 24E & dva aAE

]
A (ex aequo et bono)ell wh =k
2 EHT (rules of law)'®HS 53lar AW 23 (statutory provisions)S ¢l
wotal A K7 "ol BAMAE o= & =Ube] MAE A FeE
th14) AR o] b e flske] BARAE srliRle S e AgE o A
Ad Gl wwt Asgalof vt AGAZAAN e ez Adsts A
AAp A E =P sk vt AX SR o] WA olu H A 7F Sk A ofell =2 g
P A = 7] etk

Ao v SiAE2 FARTE fe E/MERdolA sANS Aol
dohE =UHAICke] wAlstE FAEAY oo T AR
Aeistd dAx=rke] YA oz AwAY MERLE WAL 5 Ut =
A, FAEA AAANA FAMES FHoR G FAEAANTt FAA
A Y w28 FAES F=7
g To3k YuE Zted a8y =4

Sk

£
A

2

o
all

¥
rir
Sl
)
N
Y
)
o
il

1945 T A AP Al A A | (Statute of the IC]) A38& A1d A4%
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143) TOPCO v. Libya, Award of 19 January 1977, 17 ILM 3, 24-27 (1978). para 45.
144) 24, AA=E, p. 134
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19543 ol &yt =AM FIAE AZE Oil agreement between Iran and the
International Oil Consortium A463146)9} 195713 NIOC®} AGIP Mineraria®] 7
ofAbdlolth, R AWk ¢ EH bl o] Akl Ao m Fold He
A2, 53] oln] AL el e AEWo] 2 AF O R I gD

T7FAF A el dutdAE FAHCRE 488 ZAS Lord McNairo| v
McNair= A Al fuivr BANE A o] AR&-3FSATE McNair
= A AA DHES AAR A, GAAE EA Y F7PH S AA skl A
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X

UoSuNe FANCE A5t Ardad 4o 9o & gtk AR
Wol AGHA B F Aol TG EANES We) AnaHS g

(3) =AY

gu]obA F-71 gulo} o A f-FAKLibyan American Oil Company)$} 1966
dell AAdst AfAF A7z A B Fs]A ko] #ulof FuUlR oA oA I}

145) AL A A2 | A4F A|13 445 The Court, whose function is to decide in accordance with
international law such disputes as are submitted to it, shall apply: d. subject to the provisions of
Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various
nations, as subsidiary means for the determination of rules of law.

=

146) Oil agreement between Iran and the International Oil Consortium Aj467E & AoFdalabe] vhokst
Tl vlFo] o|@F} E Aok JJe} FARRRY] o8 AYA|Re FEH HdH net 28 o] gt F
9 %] §lg wols FAE D] 93] HEH e AHG vEGE FHT Ano] 5] 4P
He ] oF £ AkE &E o wel FA, Hgxolof gvh, I gk

147) Lalive, “Contracts between a state or a state agency and a foreign company, theory and practice:
Choice of law in a new arbitration case”’, International and comparative law , 1964 . p. 100.

148) o]A-&, ZAA, p. 18.
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150) o|4-&, T=AZAAYE 4, AFEFAE 2000, p. 18,
151) LIAMCO v. Libya, Award of the Tribunal of 12 April 1977, 62 LL.R.(1980).
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152) A von Verdross, "Quasi-International Agreement", YBWA Vol. 22, 1964, p.230.
153) 24T, ‘GBS RS Mt SARGER", ERREER, EEEMRT p 53
154) A&7, AAA, p. 857.
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155) F&A, #A7A, p. 858.
156) 185 Yot gt o] 2Ly (RIFTED EPREAN BRAFTER TEPRLSS IS 1999, p. 156.
157) 294, AAEE, p. 135,
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171) BEARRE, TBIFREENE, | BRI, 200 3, p. 5.

172) 3AA, p. 56.

173) BALH, AiEE, p. 56.

174) E#RZE, p. 56.
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A 43 FAFARRE w7HAde B

H1HE IHFAHES o9

1. A4

o A A8 A (International Investment Agreement, ITA)o| &+ HA A oFor Ao

Ao FAZ BE . FAT BH0E 9T FA BHEFWS sk P4 m

v
b
2
P
12
il
e
roi
v
=l
o
o
ol
ol
2,
£
d
I
of
)
o
b
L
B
12
rlo
o
>
L
el
Y
el
o

o) Qo] wu, a9 FAAE BA fAEe A AALD BB o Bw) =
W 98 228 Uxe s = EA8AT4R £ v w83 To=m

V8] AR Aakol dlg MARAE 2zl FAFA) AL AALAT
2

Fol whet A FAY
A, A9 FAEAE 28a vzt FAEgA R vU=s 7 Uk
2. FAFAHAY Ew
1) A FAHA
BITS F5izte] FA53 FAMEE HHos Adss 202, FAL
T H A (Investment Protection Agreement), FA57 2 HoTHIFf o &

175) A%, FHWIFTA FAHEoF A+, HF5-.2008. p.1.
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27| % 3170 BIT FARSTHAN 453 2 AR xF 5+ 7FA 238}
Al
A

1-011
s
BN
12
)
_|>i
N
il 3
N
X2,
rie
=
—
oflt

s el FAFH "2 A
A4 BITE 19599 A Astes 5Y-17]2% BITO|th17) 1980 th 5 BIT
7b R F2 2 HEo oz HHAOR ALLTIIT® 183 1999
W5E AAAeR Adsk= BIT( 53] 3% Ad=d=3t AZ43= BIT)9
FFol AA wobAal dolA 2009 TE7HA] AA WA AAsE BIT7F
< 271078 vh1m)

2) A8 FAAA

2|94 FEAE A (Regional Investment Treaties, ©|3F RIT#al ¢F3 8F)
A FAQA7 T A= b FARAE x£E5A 5] H& Adske FA
& 2 o] 1] 180)

FARAAS FA ke BAC wE A9 FAPAL F UHA dHE Ue
F At stve FAAHFAHEDDRHAR A skE @ Aolal, WAl FAHY
AL 1998 el A ZAstE '¥24 opAMet FAEA | (ASEAN Comprehensive

rlo
Y
1

Investment Agreement, ACIA) °|t}. sty FAF A(FE)ow ¥ 3y = 2o,
olgfgt WAl HAL 'HAFTFAE 4, (North American Free Trade
Agreement, NAFTA)Z} 'H9 9yXH
ECT) 5 °lth

ot

A zx°F; (Energy Charter Treaty,

NAFTAE= # 3 - Ay} - @Az Ha) 3750 AZds AFHFI9dA o
NAFTAE 199241 29¢] A 231 19949 1¢¥€ 193y A2 wasduer o1 =

of FAfe] #e FF-> NAFTAS Al1gel A t4dstal sith

176) festl, ™A AM, A2, HIAL 2002, p.776.

177) Jeswald W.Salacuse, Niehloas P. Sullivan. Do BITs Really Work? An Evaluation of Bilateral
Investment Treaties and Their GrandBargain [J]. Harvard Intemational Law Joumal 2005. p.70.

178) For a list of bilateral investment treaties and related information.
<http://www.wordbank.org/icsid/treaties/intro.htm>( 2010.5.2349-%)

179) UNCTAD, Recent Developments in International Investment Agreements:
2008-June2009, <http://www.unctad.org/en/docs/webdiaeia20098_en.pdf>(2010.5.24%%)

180) FHER. Aatl: 2EAL, TBRRERSHERR: . AR, 2007, p.119.
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3) dA AU

CA7E FA2FE A (Multilateral Agreement on Investment, MAID))S th4=9] =7}
7} #ZoldE BAg AL}, dukA o7 37 o] Afo] Frojdlar vgle] o] BE
ar7bol] JREEE o] glomw MA el BEAEE A3 vFS AR dupd v}

19804 T} ol Fol AAAA) 2RUAE Frete ABHoRA AWFA
(FDD7F Mg R ME £5E s FAE wgth A6 FAAG

FAFAT 2O BT Bobdm gtk o dF MANA FAME, AR

sh, FAEASN DS A E MAIC] Aol At FAALE AR MAIE ®
=il AE =getal vk A= 2 Eek Aol o=l Ak @it
Az A S whEolWiAl HAH ol tAtzefEol o 7FA Sl

dE =°, =AFAZAE A2 98k 19659 ™ AT =A

FAEASHAAE P UCSID Convention, = AAEFehH A At 5 dof
of TAAT™E s HaAe AL Uk LA & F ool 2ske] 19661
ICSIDA Hs} 3ot

ECT+ =7F 2+ F9& wAsts gzt 7] 4-¢1 WTO$ FAeA ol =] &
ofoll A vt 9l WS ®EEe] vhal ISithis)  ECT Allxst Al2xe] uhehia

o] AP HAHL A7

f
o,
us
2
=)
o,
)
2,
iRy
il
ol
ol
£
o
fol
s
o,
B
oy
fol
s
19
o

jus]
=

)

o2 oyx #oteA el Fr4 FHe TV A WA £& vrdse A7
o]t}

19859 ‘Uz FEAEE 7] (Multilateral Investment  Guarantee  Agency,
MIGA)=  Al&olA A= Z 3 ol A TR FARZ7) T P (MIGA
Convention)< =l & 3} 31t

a8 19959 R MRS AAY Y NE7] T (Organization for Economic
Cooperation and Development, OECD)o| A A FF-#}e] H.S o} A3} E24 o

18D o1d%, “WTO FAFA =219 H7p 9 5 A, o] FAg A H5-2, 2003, p.16.
182) g, A, p.A0.
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2 (U7 FAEA. ( MADZSH] ARS ARSArh e o] MALZS
o 19089 129 FAACR AR WA AE A5 H9ATh

3. FAFARNR) WA

D) #AFARR) WAAA

Foltt. gl FAHAL FAWMS E£7%e] AZAdd. AR E9A

(agreementol 8§07k Hofo] 4% ALget etk webd FAFAHA
o Ao 2ol FARAL Slukalw GAEe] HANA o] 47
ey moke AFRARelA WA FEYe] Qiu, A A vAg

9 F&eo] gl

-+

2) = 7vA k4 54

D GAAIL Foksh B9 WEO] FoAAGE Agel AYA Ak &
cEAY A FE YL 2t wed FATAFAES T/ v
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f
4
o
e
o
o
e
32
flo
~
r o
ot
flo
o
~
A
o
=
ful

g
o

A, dgol Ttk AR dge]l FAel wF Ul wEL EFB

W 3939 (Fair and Equitable Treatment, FET), ITAs3d] = h-$-(Most
Favorated-Nations Treatment, MFN), 4= 43l t-¢-( National Treatment, NT)%
A A A AR SR A FAAE ] el Hd R A YFHl

A AN A i kAR 5 A

roi

wg AN 271,
A FARARAY Faus

1) FAHARe A8

=R e B9 AAel AguselN T JB FAAY el A

AAlA FA Ao FEANY TEANS wF EFAh FE Aoy 7
ARl Ackdel AY = EFIY. fATo] HAAGNN FAA A St
s Alofelel EAACke] AEAR I Foiate Be) 5 mE Ase] &

gk aEiA ol WA o ZTbARGe] A vl FAA L ez HIYt
upela] o] Ao A FItA Y 7l FAFEAS] Heuds € & Yk
=xpe] Aojmul olu)wl FAeo] AgwWe= ExA A7hd 28w 9 (temporal

application) “L2]aL g2z AR w A AL

2) 959 FAUGIE

FA B FAAe] ik dwbA Rl o7 Eel A= HAss = th-p, W=Rl %,

- F AN, Fx8 ) -(Non-discrimination Treatment) 223l €443 B3I

=

th-9-(Full Protection and security Treatment) % il 9t} o] 3k durz el tj

“CI)‘TI:’ Q%EFX]'X]'Q EI“X]'X]“H, :LF/] —,—X]—/\]—A -—rq]:;]g_ _4 = oéj—l'%]'ﬂ] %Xéﬁ}‘}i
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ct.
Ty wkofel] = EApARel FAFA = A A= FAA A o]
olgte W¢-utt o FEd g x¥¢ste A, FAFEANA 19 fd

AdelA sHHem A8 Qrtis Aol wE  AaA 2

<
o
z e

)

—~~

N
¥

preservation of rights)®]t}.
3) I3 = 8

T3t By gl A3 AL FAFAFEAAA M T ey sty
ojtt. et FAAEY YA E W, HE e RS Al FAAA
Aol glgaclolt) dvkyr FAFAL 73 £ 589 H§x0e 943
A AR T35S 93 A F A (non-discrimination), X442l A H &

SoAT T3 e 88 A48T £ U
FAA = el Ve o B g d o E 5o, Al
oFFe oF-E Eshe of, =l AWl HAstelR § rAsu of A nk
2 FAEANe] 24 ¥5F(Umbrella Clauses)® 9F4 3 Z & (Stabilization

Clauses)H] & o]t}
4) A Ao #A3 x3

A Aol #HexFgolAE AT} FAFA T BAS AT 7 UE
@ % 3 EA ICSID 59 FAE A3t VRN AT FA
+8, 24 W99 A 5 X oL o) IdF FXEA] BAS
Azxol A AFEAE E3eAvh whEba] ol g AFRAL FAHAN &

PAARH L A8 5 Ak

[4‘1

3

184) ¥iRlo}, 7=, p.16.
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FARAG TAE el AE dA-vke Aelrk 25 s & AN 2

Al Holl Al =5 fF Aol KA/ INF) ol o,

A YEE EqEAe 240 HEe =28 9dte] ExAldA AYE B
of3tal FAfFA ol Al o F-E Fojdy), pFRAHow HW IAFEAPA F
f&

& BE A vk F RAEAY A, 97U FANLE, TH
-1

2
)
oy
A
N
)
)
12
lo
do

fl

e

%,
&
et
iy
&

H 2 3 FXHEelel IItAI2te] H 518

1. %4429 99

FTAFAR M FA Ao A= A, A FEFAM FEToR FHAd]
Adolge 2AZ Ak &= suiiolu BITel tdd FAAe el o} 4
3o Aol FEF oz YA HE Aot 4, %oﬂﬂ ATk el
AE| B op uk2 ]l w0 7] 27F Hal givh %XJHXMW & 9= F
Aol wiste] AAgE 56 4 JAHEE AT/ J=E 1 = =i

BITS 2 4 Ao Aol Z <77} Ak Axl, BITY FTAoA #4389 IAs
&gl -(MFN), S0 d-%(NT), ¥4 - TANHFKE) 78 L A 59 Iy

2l FARE thide] fvk uA, ISDE A dY] oF ulo] H= A
AAZ stz Q. wed EAAEL ICSIDS FAFA7 79 23 #e3
wad Ak 7 x7F Aok Ao 5 e FAE E3 AR dAE

.

mlo

185) ¥ A2 Ao A A FAG ol dek A", Aeuetd A SARkE Ay 2009, & 3

1_.
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o

T3 glo] FAAHnvestor) 9 o] RE S| A AL Qv o] g W& 3
= AL ISDe YAAE AAskE H Sle] Ta% 277 "y dwkd e
AFAHAA FAE Aolsts FEE Auw 24 © At 71E @719 7
@ AW7EL2 ozl

AR, N1A7IE FAAd = & w7k Vel AHHem ol FFd] 9
st} Bp=iel AHd AA VA@A-FAE sHeR A=
7b FAZI el el dAd Ao AujHE A oF Shi= AAFAe] Fskal gl
sy @A VIAVIEe R Aok ¥e A sle ALR depH i
SATRISD =4, AHrlE FAA)E FAAAY T Ak g5 o x
= Zolvh, FAARREE: A skA] ki, AR e FA s Ao EA ol o

[o3]

e AFSE FATARES A Fol B 5 Y1 spRoR RE R
e

—~~

FEAs AREA 2w B4 B4 AN FL
PR Ru!

ab gfAskal lvh ARbrlEe] FA Ao Aok syl

rie
s
_|>i
r |
ol
=
rx
H
to
_|>i
ki
jinss
=
do
Al
ol
L]
S|
ot
pou)
°

186) dlm}g—ZT= BIT(1990)9] Al 1 (2) Z= A1dl] 718 7]s FA4= vk=A] 71999 Fxjo] #A%F 7
olt}, o]t Fah= Fapxlel 7147 A|&AQ0 AA| BAS el Aolar, FxAA T2} 7] A
HlEe Fofdit), FExlAabg A whe] mE Ml I Z8she R 9Es F4 geva A
sk 9l

187) 719 71& TAA e 3 =7te] 27190 A

7

| A%
AAHEA | ALAel ololeis AL
4714 #Alols, FAA7} FATIGe] sl QAT Hre) Fael

188) 2006 TOECDAFE-F-%A-7-32] (OECD code of liberalization of capital movements); ¢ <41 D
A1z "FAHFEA T AEHR] AAAAE s Aolgtar Aostar vk FAHoZ Au) 9]}
FAste (1) B AY T2 F2) o A9, 7 Tol &Ast AujAs 2k AL A3|AL AA
Wa 5l ool i (2) AR TR a AH, 4 T s AujAEs z2tE AL AFAE AR

52 A& g, SALFEE 2F Y b A2 Y] 52 dE Al FAe @9 o 59

W olde] fii-E ¥ 3letar Q)

189) Ao, “SE A FAA ol Wk @, iRt 4 = AskEAlvI, 2009.
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o] wasaldol wel ANA 99 AvsuE fUsa & Aol

2. FAR % AN

| 5= 9] (Tllustrative List), &
A9 (Exhaustive List) Z12]3 &35 2 (Hybrid List) ®-2)o] vl A A, oA
Fol= BITl F4 #F3& dAlsta, A4 o= Ags il FAAHdE
Adst= Aoz dfF-E9 BIT7F ol sidsta itk 24, 4A4F9= SA%
i xof] AA" Wew FAR A= A& D
NAFTA A1139% 9} 2004\ 7ivbt; Z=EBIT Fo| 7 A3 Aot} 7
g BITE 54 A4S 117 dA%E 7 F A7 HA 2= A 2F75E 44
sbar Qleh1on &3t FAAGe f3E BITAA FAL F/7E A A, 744
o=2F FA9 EAS AANE WHez AT £33t
2004 7= =2 BITSF 3 - 9 BITS©] A& 420 of o]t}

.

rir
do
oflt
s
=
R
2

3. %49 gelg Aty

1) Aetaege] ¥343 W3

Alepd A7k LB A (—EH) FF I Akt ol FA AwE 28hE Ao

& obar Zroldlx(licence), TAtol= il HQ T 7] Arde] At

2 %o Weo EFSA Ak B0 FAGNG FAAGS TP FAYY

190) Cnada 2004 Model BIT(Art.1.).
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= wmd
A A, 19980l OECD "ozl @zt FAHAMADZSE A2(2)x0lA FA-¢]

Ao E qrAdstar vk T AelA Favbel s AYy e PgAoR
i, AEE e 79 Ao R Aol A ¢ E 2l (turnkey), 42,
d, AL, FAuEAks xdste Ao 7 AY®E ¥Esii gl
MAIZ<E A22)Fx2] (Dol Alefde] tFdes E3sta Uk izl %

Fohs SHEAE AN G Bl FARALF 5 A

4

oflt
fu)
(ld

PRI

EA4), Tl =] #A&3F, ( Energy Charter Treaty, ECT)AI1Z Al6(HE2] F
Aol A FAFA T IL A AL Al Fof sk F| kgt gold ks 5 2T
ghal Stk W me AleF, e HEC] rAskE dUtel gAY, AR
ANA BAgES Frtsts AY'E EETUIN O] FAA FAFA A F
Ak o o s §7tEd kol da(license) = FARS] HEvjAfolvh o] A
B oy fddxcke FAAYE Edt duFAAR e A IE Y
FAA ] Aoz HEstar lvk olH 3 7bEa ghold A= wUbA ofe] Fitol
BITo| A o]l gto]dA~E ¥3shs FAAYE Stk o]d
2 o, FAAeE ¥3s A iR AlgddE 29
o] dAE XTI A& EW, EH|ol-vS BITS #2449
zollA BE AtdeE XSkl qf A8k v).194)

AR, wl= BIT 2004d =& Alx (@A FAkel d2o] ‘dFdm
(turnkey) Al oF [ AAAIoF | A7 oF AAACE,  AAA Ak o] &HiEA T L

o2 w523k Aloks’ ¥ sttty A tH%), 199819 OECD MAIZ 9tel A

ﬂJ

191) UNCTAD, Bilateral Investment Treaties in the mid-1990s, 1998, p.35. W4, A7k ExEA
ATy ,2001. p.24.o1A A&

192) Article 2(2) of the Negotiating Group on the Multilateral Agreement on Investment (MAI).
http://wwwl.oecd.org/daf/mai/pdi/ng/ngd87rlepdf. ¥&: Rights under contracts, including turnkey,
construction, management, production or revenue-sharing contracts;

193) Article 1(6)(f) of Energy Charter Treaty: “Include any right conferred by law or contract or by
virtue of any licenses and permits granted pursuant to law to undertake any Economic Activity in
Energy Sector.”

194) Articlel(d)(iii)of the 1998 Bolivia-United States BIT.” contractual rights, such as under turnkey,
construction or management contracts, production or revenue-sharing contracts, concessions, or other
similar contracts”
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TAE F2% Fdstrh

vhol FA Al BITOIA w7hAIFS X3t FAAEIR Zo] Ul odF
Eol, dlFEE-FHBITA A Fxo] Aol Holu} AloF Fodsh= FslolA] =
AALE FAY AT o)4dS ¥F@Ty A gtk Fluo-dea
BITel A Wolu AoF Fojsh=s AANA 74
z1e]al fjell Aejol oJste] Adxpdo] gk §Abel s o] &S R FALM
o] W9lel] &3rh1on ol FEAA x| A BF FULA k] FEAFS X

Faha glut.
2) AFAL S F3A WA
Sy FARAYR FAR NN WS FAA S LFehA) Bt

T skal ik

NAFTA 1139x¢9] Ao m=zd 'Fx'ad 7|4 B8 74F f7tsd, &

R 9 7Y A 5 A FYS AEY F A BE SR A
HAS5S ¥E3a, o yolrt g oS Fi= ARV g FxUYE e 7
% 37 2 E5AS 23 RE AASE A9 57X 23

NAFTA A1139% )4 FANY o= 875 dASaL 11 = FANFS 57

T e A9E OFH HFE dAshe FAugdld  AaAt 2F

195) 952 "turnkey, construction, management, production, concession, revenue-sharing, and other
similar contracts."

196) Article 1 (a)(v) of the BIT between Ecuador and the United Kingdom,1998
197) Article 1 (f)(vi) of the BIT between Canada and the Philippines,1995

198) Article 1139, investment means:(h) interests arising from the commitment of capital or other
resources in the territory of a Party to economic activity in such territory, such as under (i)
contracts involving the presence of an investor's property in the territory of the Party,
including turnkey or construction contracts, or concessions, or (ii) contracts where

remuneration depends substantially on the production, revenues or profits of an enterprise.
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A eF, e ar AR A oFS aj Al ATHI. S o] ¥ FUhel o= F AR
ol = B AR|aA RS wiAlskaL AATH

Avteh BIT 20049 2 A1zl A FAhdel 3k NAFTAY #e WAoo
ARG o] BIT 29 A1z FxAd A A(9Fro] A €4 E 2 = (turnkey)
Aok, AAAYF 5 EFsAT00. 2 oA sk FAd A EEu e

Au] A ok A 3 Y En,

(!

A. AetAe el dg AAgAE

1) ICSID3| °F¢] FA4 99 #4573

E4ene A9 wgss BE Y4
Aol wAta sy gk ded FAHoR A4l et it
e T3 A %3 Ak Webe) 1z AN FARE A, Aobio)
A, 493710 5¢ DARE AL ARt AW g FAsE T
Mgl wde n@ste] FAH Ao 2t Aokwe] B welthaw Zeju
ICSIDel A= Aoke] Aolut 7| 2apgol A o5 QA Ag e weste] F29

548 (1) FAAE 7]t (duration), (2) #2240 FA3} vl D (regularity of

199) Article 1139 investment does not mean:
(i) commercial contracts for the sale of goods or services by a national or enterprise in the territory
of a Party to an enterprise in the territory of another Party, or
(i) the extension of credit in connection with a commercial transaction, such as trade financing, other
than a loan covered by subparagraph (d); or

(j) any other claims to money, that do not involve the kinds of interests set out in subparagraphs (a)
through (h);

200) interests arising from the commitment of capital or other resources in the
territory of a Party to economic activity in such territory, such as under
(i) contracts involving the presence of an investor's property in the territory of the Party,
including turnkey or construction contracts, or concessions, or

(ii) contracts where remuneration depends substantially on the production, revenues or profits
of an enterprise;

201) investment does not mean: claims to money that arise solely from commercial contracts for the sale
of goods or services by a national or enterprise in the territory of a Party to an enterprise in the
territory of the other Party,

202) Schreuer, C.H., The ICSID Convention: A Commentary, Cambridge University Press, 2001, pp.
121—-124.
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profit and return),(3)8]A~=  F-P(assumption of risk),(4) HAAA  ZFx}
(substantial commitment) 123l (5) F&= AL 7]o(ICSID FoFHdE)
58 53 k2w

TAAA olH g FA EAE AF4om Q& WA FAS = Ao
yelya o) A=g oz g3 BA o2 Fedax20d, Salini, Joy Mining?205)
18] 3L Obchodni Banka20® AR Fo] g1th200 M.CIL Power T ABA 5= ¢ 9
= 314e sielsd, ICSIDE efol FA & 7F §lo] BITS FA4e7F ahekd
@rlEo] Avkal st g il SARAR= vE SARAANA A& 8
& FAALg e @k oAEka 3t ICSID FAEAEY WAy 58€e 5l
A T}F208) Patrick MitchellAb Aol Al S4B R T o] AL 44 <l 2 7 (formal

ck
requirement)®] ofy L, FA| A o v R Sro)H A ekokriar 3] v).209)

i3

Ol
N
Ol

K

203) Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law, Oxford
university press, 2008, p. 60.

204) Fedax N.V. v. Venezuela, ICSID Case No. ARB/96/3, Decision on Jurisdiction, 11 July 1997,
parad3; TABATE ICSIDZOF 27 T del diste] thekeh BQhs AAISHIAIRE ghefdl] o] =
2 Zagitkar ekar ok wheba] FANES Zb sld=re] Ul SJEkEs A o] gk o] fE F
Aol oz M ES Spglrkal gttt sld=o] FAE-S ICSIDESF A& T3l FAkE
g Q7] o)tk wbef sld=o]l BN S el i gthi, ICSIDZCF A|25%43 0] ofste] ThA|
=ojwo] zof dltya ki Utk Fedax N.V. v. The Republic of Venezuela, ICSID Case No.
ARB/96/3, Decision of the Tribunal on the objection to Jurisdiction, para. 21.

205) 1CSIDZS} 2550 FAke] A o] glAw, Akso] ek A B [CSIDZoRe) 7}
= ofeta sgith FAZ H7] el QAR A% ol £, S9ve, w0l 24 el
T8 AAEH g 818 FEslolor gt s3It Joy Mining Machinery Limited v. The Arab
Republic of Egypt, ICSID Case No. ARB/03/11, Award Jurisdiction, para. 54.

206) AR = ICSIDZSF A25xo e "FA o] et 184S FA FYEd], oA FAHE
Hojg M= 712E Alesktta w3kl 9t} Ceskoslovenska Obchodni Banka, A. S. v. The
Slovak Republic, ICSID Case No. ARB/97/4, Decision of the Tribunal on the objection to
Jurisdiction, paras. 63—65. FAA 2ol thele] ApAlgk AL Ihid., paras. 72—74, 81-83¢] <AFF ]
=

207) Salini Construtorri S.p.A. and Italstrade S.p.A. v. Morocco, ICSID Case No. ARB/00/4, Decision on
Jurisdiction, 23 July 2001, paras.50—8; Joy Mining Machinery Limited v. Egypt, ICSID Case No.
ARB/03/11, Decision on Jurisdiction, 6 August 2004, para.53. Salini AtdloA 5 &AM oy g}
71E EAH B ) = AL A etka Skar Stk (para. 52). B Fedax AR#lOlA] oFEol S-S FA|
Ao ek, ofge] el sbsel A elaael Q% o sgshe Aclehu sk gl
(para.40). o&olvt tiF7F FAEd 3 EAlste HAQ gl AvA] gevka sk, FAAE
el ol o3lel BAH AR 2xa9] AF FTE FOR slof B s P ok el
Al v = e BIT(200413) oM = Hkeds] s i),

208) M.C.I. Power Group L.C. and New Turbine, Inc. v. Ecuador, ICSID Case No. ARB/03/6, Award, 31
July 2007, paras.159—160, 165.

209) Mr. Patrick Mitchell v. The Democratic Republic of Congo, ICSID Case No. ARB/99/7, Decision on
the Application for the Annulment of the Award, 1 November 2006, paras.24 (quoting Award
rendered on February 9, 2004, para.56), 31. HAdx} TABAHAA T¢=garo] AAdAd ] 7)o, 9
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ICSIDS] FAEAL A4 7|wo2 Af¥ i 7] wied A#sd a7z
Al enlE 7k &
=3 Fat ICSID FA B2 wi-¢ #W9sta g
Ak, BIT 183 Uy %
A 5] BITOIA= A&
£33 9] A2k every kind of asset) &-& FAZ oz Fuf
2 Aosta gtk A FA #BdAo] wAEH= FAE FAA L
Ashe AL BolatA ¥tk & TAFA FANA FARA L FAA o o
s F4o] wol v}

1995~2008% ICSIDe =4 244 7§ FAAAEES sz, 10671l thate]
MAsERA S stdvh. 21 Foll FAF o] gk =9 Sl AbdL2 E5F 3440 <
d, S48 FAZ AdAsE AAAL 261 BARZ A A &= ARAL 871
ojth. FAIAAL I|Afe] F2210 R FA2 2P| aL AR dE T& A

Z oA = F4 ¢ir}212)

off

Aate, 2 82 Ak vtk skt = glon, S Fake] FAY ads SARA
I d8= %’*E}ﬂ tar glet.(Ibid., para. 33) AYA Boj7} A fA4G e

210) IAke] FAE AR AZaE A7 e 2ok
CMS Gas Transmission Company v, The Argentine Republic, ICSID Case No. ARB/01/08 |,
(Annulment Proceeding)

<http://icsid.worldbank.org/ICSID/FrontServlet?request Type=CasesRH&actionVal=showDoc&docld=DC6
87_En&caseld=C4> (2010. 5.23%<%)

Lanco International Inc. v. Argentina, ICSID Case No. ARB/97/6(Decision on Jurisdiction ,38
December,1998)

<http://italaw.uvic.ca/documents/Lanco-Final. pdf>(2010. 5.234-5)

211) Ceskoslovenska Obchodni Banka v The Slovak RepublicAlAdA] ICSIDSA#HAL 7HHEAS &
A2 Q533 th Ceskoslovenska Obchodni Banka v. The Slovak Republic, ICSID Case No.
ARB/97/4 (Czech Republic/Slovak Republic BIT).Decision of the Tribunal on Objections to
Jurisdiction, 24 May 1999.<http://ita.law.uvic.ca/documents/CSOB-Jurisdiction1999.pdf>(2010.5.23%

)

212) 1995~2008d7t FA7defo) tigt ICSIDFAI A &3t

dn TR SET AR SETIR L sawg g | suz e
i 7o 1 70
1996 3
1997 1 10
1998 1 2 11
1999 1 2 10
2000 2 1 12 12
2001 2 6 14
2002 2 1 7 19

_66_

@ jeju



2) Actad s A4 #A

ICSIDe A Alekd g & A= W4 ¢l ¥4 L Salini Construttori S. P. A
and Ttalstrade S. P. A v. MoroccoAt# 7} ST},

Salini v. Moroccortdl = AEE=Z A B EAo|Th o] ARl A
ADMAR= 1994 89l ADMAF - Morocco® §- Fholl A A3t n45m=2 714
Fa| Aokl YAst A HMEWE HdAcs dFRE S Agsltt. Salin
Construttori S. P. AAMe} Ttalstrade S. P. A9l o] &g|o}3|AL= ADMAFS} a1& %
2 AAAkS At 1999d FA ol wii-o SaliniAle} TtalstradeAl7f
ICSIDON Al SAE A7Istdvt. o] Abde] SAZA= dAAFo] FApofF-0]
213, A1 Q1L Ttalia-Morocco BITAILX S| FAA o] A& o7 sto] A4
Aok BITAe FAekal 433214, Moroccod e AA A2 g4 o
gt fAE FlHEs YAske] wastolol  stohar FASE T ofukstd
Italia-Morocco BIT AllZzAAlE FAl=9 wUH-& A&sivta A AT 1L
# 1 Moroccom Mg o]yl ZAAFL FApA oFo] o] AJu] A A oFolr), 1
A ALAFS BITHS FAHEES obelal ICSIDH el FAdY &= of
el 22819215

FTAFAF-= Ttalia-Morocco BIT A|13¥F ICSIDS oF #1252 we} Morocco

Ao A wadel o8 FAGLE @@t Fge s,
2003 3 1 11 30
2004 3 il 10 27
2005 1 1 9 26
2006 2 12 23
2007 2 2 14 36
2008 7 1 20 21
SHA 26 8 106 244

FoHuM, BT B RTTE LT, TS EA e, 2009. p. 14,

213) Salini Construtorri S.p.A. and Italstrade S.p.A. v. Morocco, (ICSID Case No. ARB/00/4), Decision
on Jurisdiction, 9, July 2004. pp. 15—17.

214) Ibid. pp.37—40.

215) Salini Construtorri S.p.A. and Italstrade S.p.A. v. Morocco, (ICSID Case No. ARB/00/4), Decision
on Jurisdiction, 9, July 2004.p.41.
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Italia-Morocco BITAI1Z FAA oA AB)&d AAZIA7F A= Aofdw] 9
A6)Fell A Rolut Aefel e w2 del'E Al e
AAA S AlFgA AN Al BAZIA & st o AAA k2 A F AR ol A
“Akel old W& A'E Fosdva Py A FARAHLS 2 A9
A4 A eFo] BITS ICSIDE oFo] M58l FAbehar B4 35 v)216),
Salini v. MoroccorlZd el Al 52144 §-= Ttalia-Morocco BIT®] F2}17d 9ol tfj gk
A oAt Aekdg e FAEE AU, SARAT= o] Ao AA
Aleko]l BITe stAstE 749 5A& =5 7Btk o] Apde] digh #A &

AEol&e A=z wdolr}, 1 Hro| Autopista Concesionada de Venezuela,

m
-1m
_|>i
)
o
o
o
et

C.A. v. Republic of Venezualart21Do| A FAAA R 7 & A A A Fo] ICSIDH

28 FA= A

W

T
.

rﬂ

3 AtadE 4

_O‘L

%

Joy Mining v. EgyptAtd2 ICSIDE A AA 7} FaAleryde Ads FA7)
oly#la sk wAo|t). Joy Mining v. EgyptAt 2 Joy Mining 7| ol E 334
H= (MO 7| AEF AT As Adst IMC= JoyAhel Al 2+
EFdae 2AE oY FHARSTS AFSHA Futh TARATE GA A
JA kY] FFF BEaEe FAFAIL ofyEhal §eivh2e SIS
G- o JEBITHS FAAxTI FAgANA a3k gopye] FA4 Y

G mastel oyl APy TFo| FAAGE] TGl uA Ferkn W

~

0

<

AT Salini v. MoroccoAbd 3 B W 3FH | Salini v. MoroccoAF7d ol A

o AuAte PrlzeAECls, of AN A4 AT FARW ohe 7]

216) Ibid. pp.45—47.

217) Autopista Concesionada de Venezuela, C.A. v. Republic of Venezuala (Jurisdiction) 5 ICSID Rep 183
(ICSID, 1997, Orrego Vicuna P, Heath & Owen).

218) Joy Mining Machinery Limited v. The Arab Egypt, ICSID No. ARB/03/11 (Award on Jurisdiction),
para. b7.cited by 7 of M 2d7] "FAFAH Y FAAYY @& AL VE AYE FHLE
F48Hsh | p 5.

219) Joy mining Machinery Ltd. v. Arab Republic of Egypt,(6 August 2004) Award, ARB/03/11.
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& A=) Avkar skl Z1eal SGS v, Pakistan AR Y ML,
SGS v. Pakistan AF719] AloF2 AAAA A ekoletar stk 18y Joy Mining
v. Egyptrbdel A o] 7 AEEsa T4 Ak 47 Foig Z=a3] Aof
& oobyal A AR ofyth LA ofl A2 FAAeFo] ohval

&8 g ool b g s,

H 3 & A2 7wA =g

FARGL EAA) GE A GeAEL FAL 5 Ak el oy =
FAWF, FHRT EE TG f FAA A (R4
Aurh o fUF A28 FAT 4+E Aok ol dF A% FAAE w5

Astel BN wrk FE FEel Ee] SABHE 2Pl Wz ALF

i
i
o
i
N
N
2
A2
2
e

A Z38 (Preservation of Rights Clauses)©] t}.220
A 72 2382 o Feld %28 ( More Favourable Treatment Clauses),

‘AEfH TR 23 (Non-derogation Clause)o] &l 21U} 22D S S0, 2005

)

de] ms--Fato] BITOA ] A2fA £33 “HEFu 54 20|58
AT FAPAANA oM delfA E£qe] wol A i vk A

A 282 19599 9] " Abs-Shawcross Draft Convention 2233} 1967d¢2]

220) sk, AR FAEA At WEH2001. p.154.

221) Andrew Newcombe,Lluis Paradell, Law and Practice of Investment Treaties: Standards of
Treatment .Wolters Kluwer Law & Business, 2009, p.317.

222) Art 16 of US-Uruguay BIT provides: Non-Derogation. This Treaty shall not derogate from any
of the following that matter an investor of a party or a covered investment to treatment more
favourable than that accorded by this Treaty: (a) Laws or regulations, administrative practices or
procedures or administrative or adjudicatory  decisions of a Party(b) International legal
obligation of a Party (c)Obligations assumed by a Party, including those contained in an
investment authorization or an investment agreement.

223) Art. 6. of the Abs-Shawcross Draft Convention provides: ‘“The provisions of this Convention shall
not prejudice the application of any present or future treaty or municipal law under which more
favourable treatment is accorded to nationals of any of the parties.’
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OECDHEA | (OECD Convention)2207} 719e] = aL gt}
da EAEA AAsteE BITAA o#d duaA =
A& Eof, Tdanlma AAEYAoPFEARA,, AlllxelA ‘o' ARqlo] o HA
I FAbEel e Aol oste] & HE Aol dAY B fEd A
o] Expate] A ALdtFa FASAL. ol# 3 EAA A HUl s yis
A Agettkes o] vtE ‘deliA 2@olvh L e Tdigv =g e &
Il g A5 ko] Fxo T2 FEuse #ek HAg, 20 Toeylay
F-o} olFEolgFsln AH 7o Fxo] Fz 9 WMo #e HA, 2605 F
285 FaL Ak Fao] AZg 12070 BITOlA 4
g f§4 =] 23w ® BIT7 671 th220

g Bel = ¢ Uk

1d
N
S|
o2
A
lo
<
D)
u s
o
kg
i)
j—
A
)
(e
[a»)
Ay
L
d
)
=
—
=
P
R
Jdo
N
BN

224) Art 8. of the OECD Convention provides:'Where a matter is covered both by the provisions of
this convention and any other international agreement nothing in this convention shall prevent a
national of one party who holds property in the territory of other party from benefiting by the
provisions that are most favourable to him.'

225) TOlEeIF AT 49 TAY T 4R #¥ B4, ALE AT LT A
WY ER el vE SW4 EE Aokl whe ehisisle] BAReA Folss tigvk of @Ae
SJate] Felxt enet 0 Fel# A9olE H 4% et FelRdT RS,

HE

226) " tigmsg et ol Eotg sty ARgte]l FAb) F3 Ul WEe] Agk #A, A0F 2%elA Y
A FGARAZ A=t Rl wel B vE 54 qtAely Alokel wet ebd Al oFgARAL FARA el Al F-of
ke o7k of Al Bt FolHe R meldt Aedle 2t R s FejEny A
Tt

227) F= Adsh= BITAA AdHA 23 gk A4o] thdol Atk FH-ZF2BIT A9=%, T-A=
BIT Al10% A28, ZZ-7rErlo} BIT A10%, - 7}E}EBIT A10%, F=- AuESBIT Al10%,
-5 AR Fx S FER s Hek bﬂﬂ A122 A28, 35 FARTHA 10x%

228) 939 FAYA 2 ALz o BF 9o, 2 AT WETY T ATAAL 39 49T A
Ske) FAMA o Fatel, Aok T B Ae BRakw, of A4} Hustel vy PARY Fappo
A H feld U9E AR g Aol Al Aol o SAnn FAddA feie dEelA
o] A g

pal

O

229) 1= 20049 ®9 BIT Al1Z: o] 2ok HEHE Ao thate] o] zokrth faldh ¢85 Fojal
= of ZtE Y ﬁ‘gé A ala] ol gtk () gy GAbY HEY 74, A4 #ePol} Aal e A
xq & AP AAL)FTAHE I OFAE ) S BAAG RS xEe I JAE e el
7

230) Art 8. of the OECD Convention .

231) Article 103 of NAFTA,
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2. YA X2 3 I

BITOIA Ae§4 230l Wee dAstAE Rtk 95 FAYZS TAY

At S el Rl mk feld )

e WEe] EARANT] $Ader Agwy)

AR FAYGES AW At FHER T

S3ke) @el(FAA R Gt vk weA A
s Aefd 299 SAAGS s 9 AdfA 23 F A 9

&
gz ve 5 Atk

FAFA A FARL] i, FHHEY] W, FZHAF Al A s 2
7b #th dE S0, "S 2004 =E BIT Al11xedA
“o] xoke, HEHE FAC tiste] o] xofutt fElgk ti¢E F-ofshE o
7t5o] &g M A oY drh(a)dW FAe] MEY H, FF BPol}
Azt ke BAH F2 AMHE ZAGFHARE AF(OF A S FAA )
o ol s et AWk FAbw o] Rukats oy ekal FAslth

vsr 2004 22 BITSlol ml=poll ola] AAd AF BITOlA ol 7hA <
& & rAsY vm-ddntEE BIT 1 of o] t28d), 1984\d w|=-#}o]= BIT
AME o]el FAI7Ie} FAPAL H&shE Aol Udths

sto] ol AA"W UE BIT: st} 'gisty s wWEY7E Ex8A
A10Z A2 o)A “d A ofgAalme] ERHE Al kAl o] FAA A 1 HEHG

<
=l
o
_O|L
=
2
rir
ol
o

232) sk, AAA, p.156.

233) TlF-alabhE 2 BIT AllzolA SAR400N nrf $2d g Rojue Saek £a91sbae
o2 glukapa oF Wrba ek Yok 12)3 of BIT ATzolA A4e An 28 uie 23|

A3t 9

234) Article IX of US-Zaire BIT provides:' This treaty shall not supersede prejudice, or otherwise
derogate from:(a)laws and regulations, administrative practices or procedures, or adjudicatory
decisions of either party;(b) international legal obligations or(c)obligations assumed by either
party including those contained in an investment agreement or an investment authorization.
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el ofste] = thE 5A gty Aol ofste] o A ot F-of

e A v f2e A9, wr f2d 097 oAy TR o
SAGAE Ackgel teE FASAT. ool (dHn AR} FHANF

[

[o

A
g 7o) wae) ZA% YErse Ba ¥A,, Uzt ol
obEaE AR o] el 27 2 uzel Bd §A, A9 AelfA 2

= RS o] e Fstal vk 2 grel Afjkel s Aldw dF- BITE0

U
il

O

T ALUFA ol Wk TR fATA] FAARY FAANA F
AUt B S BeE TAY W, o) TRl FE% Wt A
A St ¢4 A48 F k. F FAEANY dU4H 232 F

st FoHACkEel FUT NS HEF & ATk

N

XN

R
Hi
)
X,
2
o
I
ol
o
N
5
i
e
)
Jo
N
BN
o

£
(ld
|t
-
of
A
i
>
o
o
td
i)
L
2,
—
—
BN
=2
o)
o,
o
o
to
=2
N
ofl
>
=2
A
1o
)

& Foll=, FelgtAde] of AAuY FAAANA Fed
Frol A o] Aol ARG AT 1ea Tdw-clH=E BIT, ol

AR FOEE FAE FAAA ol feld W $a g a

EBIT, o] e dgaA 232 A9 sdow ‘dddils
o] H& m= A oF%(International Undertaking)oll A o] @AM Foldl= tf-¢-
ok oo fEg Aol o, o gk e el s rAS o gAHe
2 falstoh ebar ARSI vhsn weka o] BITR  FAA e EF3HA

235) "2$j2~-Fhit) BIT, A10Z%.
236) "g=r-olF=2 BIT, A1z
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A, AgFA 29 54 FAANA FAPAEY ¥ FEed HeE B
s3lE Aol Yy @l AR 2FL FARAFA FAFA L FE
F7Fsk A= e

SGS v. PhilippinesAtdol A FAAAL 19973 A 29 dgaA-~92~ BIT9
Al e AYRA 2 #e fAS nFEESTh T 2

K

A0@)zoANA A 3k 2 E

=4, dgHA 232 BITHS [Asd 50993, disdd+d23d 5859
v} o]k o) 7} El=e] BITol| %3 IMAsE srof$-o o F-9f Aste 4$ 2
B0z ge FAFAT Yo wE ARl dakel 1 A1 wd o] #
2|3 o] dutg oz AL=S oudks A o|t}239)

AA | Siemens A.G v. ArgentinaAtZ oA AL ol ZFEU-5A BIT A

Tx2A0e0 A Ak A A 2@l gAdte] FA=e] wuqriie] FAA

237) Rudolf Dolzer and Christoph Schreuer, Principles of international investment law, Oxford
University Press, USA, 2008, p.172.

238) SGS v. Philippines, supra note p.114. citing by Yaung Chi Oo Trading Pte. Ltd wv.
Myanmar,(Award 31. Mar.2003),p.79-82.

239) 53}, AAA, p. 155,

240) Art 7(1) of Argentina-Germany BIT provides: If the laws and regulations of either contracting
party or obligations under international law existing at present or established hereafter between the
contracting parties in addition to this Treaty contain a regulation, wether general or specific, entitling
favorable than is provided for by the Treaty. Such regulation shall to the extent that it is more
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A FAGAUG o KA o Folshz Agw o FuW HAL ¢

Agetal, o] wkete] BITHT EAAcA 223 d$5 ¢4 283 & ¢l
15 My Q=R e i )

A. A= 79

1) ¥#4 nsxgste 7

Ay FAPA LS B8 FARAL AYRA 2P0 T4Y wexFe BT
A Aol grkHd my Age] AAAA F5 S 120017BITAAN  £8

o] FAA A sHslE EE o]FE  (observe any obligation it has

assumed)=F8lefof S}y, EE o] HE o Fof w7fA e YR XS
1

= 9% (such an obligation)©°]t}.
4, =7HAICRESY Ay HI R4 Zol7) girt. dukA o

=
2ge oA FAAGSY ALE wEath aeu AdsA 23 Fbe

favorable prevail over this Treaty.

241) Siemens A.G v. Argentina( Award 6, Feb.2007) cited by Andrew Newcombe,Lluis Paradell, Law
and Practice of Investment Treaties: Standards of Treatment .Wolters Kluwer Law & Business,
2009, p.317.

242) Tol=@E|U-28x BT, A10Z.
243) AyH-292 BIT, A10Z%.
244) Andrew Newcombe,Lluis Paradell, supro note. p.477.
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Aokl Y@ UsE PN ok B SW, C@F BIT,, (59.F
§= BIT, Zel3 T FEE-GF BIT | Sl FAWAR A2fA 2ol
2F FAAGge] FUF R EFAA B

A, BITSE BAGA AL 2Pl weh, v FAWLe T, FHud

o Gt R FAA R kel FARA Bk Fel@ itde]l FAANA S
Hgshed, FAGE FARAT M R0e DalkA 43 FAER W%
Wabd otk adyg FAEgel 94 1y Qow, Feke 9

W EAAGEAE FAYRE nET gl Ak

i)

rE
%

S Wt FAAGA B s, 2A4E439) AelfA 23 me, o

A Pitael fUE FAe FAA 488 & vk

2
N
nx
Hl
=}
]
H
fol
H
ook
1o
el
00
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g Hor) o] 23] FARARA 29 FAL Foscte) HA B
t} 246)
aEg 2 Yo FAFARAS WE, FAR 24 x2d w52l

o)8] Al opae] Aokl s A WAe] 57} Artm

il
£
o
2
©

(ld
P
rir
o
K
N
o
o
i
£
il
f
2
@)
=
2
<
=
w
(@}
=2
(¢}
e
(¢}
'-\:
rl
=
ﬂx‘
n:9L

o] zx3go] AkxF eIl & o] fi= Christoph Schreuer™ Aol o5& BIT
7 B2k Aotk o] £2¥E =AY o E= 7A19 Ve e £
& FAEAAA sk ol WS Fal Akeuke xekeRte] HoA”
3 AZFSIATEAD Ty RS AES X8 A WMo x| FFAAI TR
A=rzke] ofW Alef(any contract)ol Al #-E-3tH ICSIDT AAGF-7F F429] Ao

A4 Azstolor s el drkw v}

N
e

424 wexge A

o] FA maw 250071 BITOAl wi=f 40% o] X84 W5 235 33}
ILogivke® BITFOA 284 w3 xo] 19599 HD-d7| =gt 31 FAFA

HAolA A5 debst=d, A7zl A= A Alefae il wwl E= 34}

246) August Reinisch,” Umbrella Clauses”.

http://intlaw.univie.ac.at/fileadmin/user_upload/int._beziehungen/Internetpubl/weissenfels.pdf para.39.(2010.2.5
)

247) Christoph Schrever,“Travelling the BIT Route: of Waiting Periods, Umbrella clauses and Forks in
The Road”, J. World Inv (2004), p.250.

248) Katia Yannaca-Small, Interpretation of the Umbrella Clause in Investment Agreements, OECD.
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H249) T FHol A= T959 A4 HEo] #E OECD ZoF %<t (OECD
draft Convention on the Protection of Foreign Propertyl967), o] &9 = If
AR o] ECT AL0(D)ZelA “ZF A Faa ot A ofw FAA e §F
Aok Ak ofkek o] F-E Fgrstolof ) Al A S0 MAT § 7ol A

= &3 %% (respect clause)o]| = HAH o2 =98¢ t).25D

o

a8y BITOA ¥ - FAHY = dl$+isrny ¥34 Boxge sk
Ul Z

Fgol WA etk og Sof, /Ut BIT# NAFTAOIAE 84 vw5x3
of et Aol gl FFe F2w 2007d 92 AW FAFAL AdsAt
AAE FAFANA dem 9l E shte] Fed 592 ¥¥F9 nux

4o WolEolw glvke AolthB FBIT AL0% AzgeIA 1
wre) Seh BAR AL B % AdPAAe EAATL AP FA

o @este] MRS 1 8o oFE v a qrAskal vk o] el B =

2. XHAQA M5 xF9 o225

249) =Y-97]2% 7+ BIT Al7Z"Either Party shall observe any other obligation it may have entered into
with regard to investment by nationals or companies of the other party”.

250) #¢JA,supra note 4, p.165.

251) OECD, "Tnterpretation of the Umbrella Clause in Investment Agreements”, WORKING PAPERS ON
INTERNATIONAL INVESTMENT, Number 2006/3, p 6. AMAlR=E, p.165.(A¢18).

262) A#F Fe EAFAAAY Wale} dFFARAY 1A, TeEol BAATF, A208 AlE, p227.
253) ZedA | supra note 4. p.179.

T d = #
2003 SGS v. PakistanAbd
Hold A 2004 Joy Mining Machinery Ltd v. EgyptAH#
i 2004 Salini v. Jordan k1
= 2005 CMS v. ArgentinaAbzd
2006 El Paso Energy v. ArgentinaAbgd



:
==
s
2
r [*]
=
}o{,
BN
ot
o
%

>

=& ICSIDFANA 284 WE x| g #Agol wo] yerh AF7HH

EgA Hzxge] it o] Feolef st Axt Hejo A o] F AT}

2o BExge] Wit Foelg e FAATE of 2 FAAL w71

A e xopgd oF B ABAL + vty TR avd Felse

a8y FAARAFE 284 HExdgd g sax A= ohEr, x84 5
T3] th3lk o] SGS v. PakistanAtA 3 SGS v. PhilippinesAbA ol A &
T Tk

SGS v. PakistanAtlol 4] FAAE 291 29) w78 7 BIT Al6xeh Alll
X5 7= PSI ACkY A&7t =ALFY 9vtolw uwhebA A ofeIywt ghrial
FABA N FAARE BIT A9z "FA o] #3d i A oF 9
W ol wialke] Alofuke s BIT o F-9uwk-s PFASHA Zeva #ads

43T LA AloRde] o F-& fubsiAE @=rhi WAk 97

i=]
=
FAATE 2BA nsEgd dF 40 @ejaAe).

6719 o SGSEAeF Zyl 2 o2 CISSAHSREA S dozt SGSv &
9ok BeW 1 BIT A0 4239 29 234 u5 29¢ 272 B9

2006 Pan American v. Argentina’b7l
1996 Fedax v. Venezuelarbd
2003 LE.SI DIPENTA v. AlgeriastA
2004 SGS v. PhilippineAHA
FA A 2005 Noble Ventures Inc. v. Romaniat}#l
3t g 2005 Sempra v. ArgentinaAlzl
2005 Eureko v. PolandAH#
2006 LE&G v. Argentinarb#d
2007 Enron v. Argentina®}z!

255) 7ol A supra note 4, p.179.
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Aol sl e BAsA Ptk FANAL T2
. o EARYE L2d nEEde] FAAe

AHAge xS FAZ ARY 5 A

2) @4 4

1) 994

Thomas W. Walde F A4 =9

7L FAN Y GRAVANR ADAD 5 AW WP Ay oy
e AW AEWANZ ABAAA T Feha Frh “wofe] FA

WA, BITH 34 Baxy E57F &35 s g’ s

d J. Gill M. Gearing ¥ G Birt & SRS AFfAHo| A @AEd “S LA OF

AEE AR} HUA RS ure] FAR Y] o] ofHrhal FAg
ICSIDZ Aol A 284 WExds YJo|& af4ste= dAL SGS v. Pakistan

AFZA(2003) A1 Bt 2.2 Joy Mining Machinery Ltd v. EgyptA}71258(2004), CMS

256) P. Maver, “"La neutralisation du pouvoir normatif de 1"Etat en matiere de contrats d'Etat” JDI,
1986  pp.36-37, Katia Yannaca-Small Interpretation of the Umbrella Clause in Investment
Agreements http://www.oecd.org/datacecd/3/20/37579220.pdf. (200912.26W )

257) Thomas W. Walde, The*Umbrella’Clause in Investment Arbitration : A Comment on Original
Intention and Recent Cases, Journal of World Investment & Trade, Vol. 6, No. 2, April 2005, p.
203.
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v. ArgentinaAt7(2005), Salini v. JordanAF71(2004)259), El Paso Energy v.

ArgentinarF 7 (2006),260) pan American v. Argentina’}7d(2006)261) 5. ICSID%

ARG 24 B dste] A4 S vdaARt 2R 34 1D

°oFd 75 BITH & A&d & glal Xofo] m7HAS HIEd

glebar 8k Aolvk. SGS v. PakistanAbA oA TAAA R FAsk= § o
o

A, BA REEFS FAFA Bl B ¢ UAY o 23 A gl

2 M
ot
e
\1
N
b
_l

B AL oy kA 7ol Askgth.
(2) 89 sllAle] digk #A
7}. EL Paso v. ArgentinaX}71262)

19503t 7] "o ¥AA EL Pasorbis 571 o} 28lE L ALe] F2]8 F 53]
At BA o2 EHUYARIE FAFAE flste] s FEAA A W

= Ty xae] 299, (Energy Regulatory Framework)S &3
U 1990 el o= RIE Y FlAA 7] 7F HASEATE. 2001 of =& E
AE7E AAN7E e 2AE ARESIS S old x£A wiel EL PasoAb7t
o A4S 9T 8A EL PasoAl7b ICSIDF AR F-o of 2 3lE v 477t
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258) Joy Mining Machinery v. The Arab Republic of Egypt, ICSID Case No. ARB/03/11,Decision on
JurICSIDiction, 6 August 2004.

259) Salini Construttori S.p.A. and Italstrade Spa V. The Hashemite Kingdom of Jordan, ICSID Case
No .ARB/02/13 Decision on JurICSIDiction, 29 November 2004.

260) El Paso Energy International Company v. Argentine Republic ICSID Case No. ARB/03/15, Decision
on JurlCSIDiction, 27 April 2006.

261) Pan American Energy LLC and BP Argentine Exploration Company v. Argentine Republic. ICSID
Case No. ARB/03/1327 July 2006.

262) CMS Gas Transmission Company v. Argentine Republic (ICSID Case No. ARB/01/8).
http://ICSID. worldbank.org/ICSID/FrontServlet ?request Type=CasesRH&actionVal=showDoc&docId=DC687_E
n&caseld=C4(2010.3.749H)
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A BExas M w vm-olZA Y BITA 72 Al 189 1A2630E
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(contract claims)E BITH T2 dstst 4= givta 1A 287 gow
Aa Y FEAALd A gt BE Sl =
Bz da] d99 sire] Zort vk

W) 9k Adarg)rl SEa3h] Wikl BITAH S 284 B3 B s W

g gt g AT

t}. CMS Gas Transmission Company v. ArgentinaX} 7265

U

DAs Yod =7pACFe] %3 Buxdd #H#3 AA CMS Gas

O

Transmission Company v. ArgentinaAlZ1(o]3} CMS v. Argentina’}7l’)o]t}.

2001 5 AL CMSAE of=3lElu AFTE FAI9 7] 7|3kl A 8gh x2] o]

tato] ICSIDT ARGl FANHE-S 3t CMSAR= of=&/lEu FF-7F A&

= 2A7F GARARRE A svbA oS ekt v al At CMSARE Al
g

718k FAA R FEEA, AL o -3 Al it A oA, 2

o
o
o,

263) US-Argentina BIT Article 7(2): "An investment dispute is a dispute between a party and a national
or company of the other party arising out of or relating to: (a) an investment agreement between that
party and such national or company; (b)an investment authorization granted by that parties foreign
investment authority(if any right conferred and created by this respect to an investment).

264) 23, “SAlFAR Y T2 BE 2] sl A A, TEAAT, A19E A23,2009. p. 114.

265) CMS Gas Transmission Company v. Argentina, Decision on Objections Jur ICSIDiction, ICSID Case
No. ARB/01/8; TIC 64 (2003).

_81_



2 HEZEGEA 5 LA 1Tl CMSARE ol 2FE Y AR7F w5 .
olZ 3 E]t} BIT A2z A2(c)@e] ¥Z4 Hoxdg fukdvia F43c)
20004 5€¥ 129, ICSIDF A # A CMSAFA tid "ol=d el A7 CMS
Aol Al 13320%F & & wiidefoF shvhrebal MAsERAS Rt 28 o =3l
B A5 ICSIDF AR A3 & AA sttt 20061 49 18 ICSIDY A5 A
BRI} o] A3 2AHE A AEste] 2007d FARA S I dha FAs)
ik,

CMS v. ArgentinaAt 7oA % FTAAAF-7 B BT 3] 42
tate] BAsAY. ICSIDFARA L 2ok Zopae At »iddy F%
ol GARAZE Zofol -5 ¢ute wiwt Ei= b o) o] ukai 9y xof)
o F o ke s AT Wy ¥#¢H ¥ xS ALt ok

=

FARAHL AT Fgeloout £HE W= Afo] Fopde M3
=
!

oo
ot
+

Q
)
=
o
o
o

2
S
14
S
L
¢H

v. ArgentinaAtZd oAl ofZRE Y ARTL I7bA oFH IR e sle] Al @t 4

oRE FEddn AR 4eE YAk FARIS L8 nExIS

Agdvtn A4St 2 1 Fol FARATE LB wrxge A5
AxHa, FABAL BAA] T BTN FABLR oA AL} i

)
12
ML
o,
o,
2
o
)
N
M,
)
rlo
il
=
ft
Ho

Y
)
iy
K
ﬁod
:L

3) %A §4

1) stA



Al F 9 ZAS B ¢Jtr266) Christoph Schreuver™ ‘FAFE Ao A X234
Hox3s st FAAelA A8 FARES 1 vt B3 E AT F 9
al W xgoleh= Ak 9F7F BIT B39 thido] Hups A
ofty. o] ZxFrol 7ste] AleFeInte]l xeofflRkE & vkl FAET 60
Jarrod Wong 5= 8 W X84 Ho X #3 AAS #4310 o
z3oll distel #e]m  ogh g Hsfofof Fria FAGU. 1= SGS v
Parkistan¥4 o] T A AA-& v]dstal o] % h
T7LA RS = Aokt Aglel A& = Jdviar FFETE Lelal = SGS
v. PhilippineAbd el gk F A4 R Beje] s ag AN S rFA ef A wfEt
A WAL Y v ICSID TAdZdo] AN FARAe] dgE wiskaithar
Bokth. Jarrod Wong i sp7F WL7|oll= =i7bA ofoll A mllEb4] R A e xdo] &4
dhs AtellxE x84 nsxdo] Hgstolof I Aot

Y 4d Hoxgs #Ho= s AAEZ= Fedax v. Venezuelart7 (199

|

}-H

6)269) SGS v. PhilippineA}7(2004), Noble Ventures Inc. v. Romaniarbz (2005),
L.ESI DIPENTA v. Algeriar}7(2003)279, Sempra v. Argentina*}71(2005)271),
Eureko v. PolandAFA(2005)272), Siemens v. Argentina’t71(2005)273), LE&G v.

266) Prosper Weil, “Problémes relatifs aux contrats passes entre un Etat et un particulier, in 128 Recueil
des Cours 95, 130 (1969))”. Jarrod Wong, “Umbrella clauses in BITs: Of breaches of contract, treaty
violations, and the divide between developing and developed counties in foreign investment. disputes’.
http://www.law.gmu.edu/assets/subsites/gmulawreview/files/14-1/documents/ WONG-FinalFormatted.pdf

267) Christoph Schreuer, “Traveling the BIT Route—Of Waiting Periods, Umbrella Clauses and Forks in
the Road”, The Journal of World Investment and Trade, Vol 5 (2004) , p.20.

268) Umbrella Clauses in Bilateral Investment Treaties: Of Breaches of Contract, Treaty Violations and
the Divide Between Developing and Developed Countries in Foreign Investment Disputes, Geo. Mason
L. Rev. 135, 2006. p. 14.

269) Fedax N.V. v. Republic of Venezuela, ICSID Case No. ARB/96/3, Award, 9 March 1998.

270) Consorzio Groupement LESI- DIPENTA v. Democratic and popular Republic of Algeria, ICSID
Case No.ARB/03/08 Award, 10 January 2005.

271) Sempra Energy International v. Argentina, ICSID case No ARB/02/16/.
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ArgentinarF 7 (2006)279), Enron v. ArgentinarF71(2007)25)5 0] v}, -7 ol A
HoFo], FAAe}E Ao el w7 A kS fiwkstd BITOl A X274
Zgke] fute] H &= Aoz WolE.
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(2) ARG

7}. Noble Ventures Inc. v. RomaniaA}Za

o] AL m=Noble Ventures Inc® AF(©]3} NobleAtel 2 sH 7 Frpio}e}
S7HACkEAY  ARdelt. 216 o] ARE Fwbol A ¥4 Combinatul
Siderugic Resita (°]3} CSRAE} 9FAghel o SH( M&A), #eet 494
weol vk NobleAb7d Fwi ol 7477 5(SOF)3 W93t ¥ ¢ (privatization
agreement)S A} 2399t} NobleAl= SOFel Al WA shE.8 FE-A 3 SOFE
CSRe] ™52 #4258 NobleAlol Al F=at ek 2 S0 NobleAl7} ICSID
TABRA AN Frkrolzk Aloks fukekivhal 417 NobleAt= ]
s -Fvhy ol BITAH2ZE A2fHe) @27 stdshs 284 B ozl upel Ak
o -7F ofe R Hlvhal FAE I

ICSIDEFABA LS o] de| A HEx3lo| #dk BAS w3l He=div}

>
o
2L
.
off
ol
2
v

oF o]l W92 "¥a BWexgre] ARFRtrh Eefuttt Zpolrk jl7] wit
Zofell AR dwbHQ ov], 5 A4 s S F ki B 28
o] AbHel ¥BF WEEIFL vhh ekl dHe wAe Fz:e Bt gvia

272) Eureko B.V. v. Republic of Poland, Ad Hoc Investment Treaty Case, Partial Award on Liahility, 19
August 2005.

273) Siemens v. Argentina, ICSID Case No. ARB/02/8.

274) Eureko B.V. v. Republic of Poland, Ad Hoc Investment Treaty Case, Partial Award on Liahility, 19
August 2005.

275) Enron Corp. v. Arg. Rep, ICSID Case No. ARB/01/3.

276) Noble Ventures, Inc. v. Romania, Award October 12, 2006 ICSID Case Nho ARB/1/11.
<http://italaw.uvic.ca/documents/Noblepdf.>( 2010.3.9 ¥HE)

277) United States-Romania BIT Article 2(2)(c): “Each Party shall observe any obligation it
may have entered into with regard to investments.”

278) Z3F, AAEE p. 113.
— 84 —

@ jeju



FAsAY. FABAFTE o] XEAH HIXFTES x| #I wIFH,
(Vienna Convention on the Law of Treaties) #|313279¢] 2] A3}o] &4 & of3t
thar Faskdvh e Al vE-Fekyol BITS ‘234 HIEX3e s4st=d
AolA ¥l E ‘any obligation’e] E3EA 0|7 AR BITY AA# H4& 7<)

glo] ol AR Fog Ao o]Fo] A ¢ &S AAYT. 20
t}. Eureko B.V. v. PolandA}4 (2005)28D

Hlg9& = Eureko B. VA7 Z&=oA] 714 2 233X} PZUAMS] 20.9%9)
F2e M43 9. Eureko BV.AFSE ZeboAgrzh 2001We] AAE Aok
oA ZHEEAR= Eurcko B.V.AFZF PZUAY] 21% 5218 ©] AF ¢ 9l&= 7

FolBhQrh. el 20024 49 ERE FREE) B9 AREE s
=

dutd oz AokE FX 3. 2#A Eureko BVARE T EAF7E B of
shofal TS A7|EAT AL ZR AR YEd = -Z P =BITE 2
TR uEERe Swndda T

Eureko B.V. v. PolandAFAo A E&224 H G %3t a3 it =97}

279) "zopgo] # Wk WOk, AIE(NY AuFE) 1 moREe mopel 9 zope] Uy
BHog nob 7 Zope] Fu] RISt £ vl wek BAsH AN uk 2. 2ok 4
BAY PO 2oppe] F/1sk0] Zopel AE U BAAS @ deel A% =g Ak @20k AZ
of gRsle] mE GAEle] o]Fol 1 2okl B AbEoF AAe Felsle] E 1 o]l
FAbsol A4S Ea TE BAEe] 1 zofe] ANE TAEA FeE £4. 3 o9 9 ey
2e Ao -

| ZAsolok Wek () 2oF) A4 E 1 2OFPHS gl B PAATAE FFE B
obe] alAjoll Bt PAFRE] FIF AR 1 xopH o] Qojrle] FF| # (o) BAFA B
Al 48D F 9 AR BATH 4 (8 D)

280) #3%, AA=E, p 113.

281) Eureko B.V. v. Republic of Poland, Ad Hoc Investment Treaty Case, Partial Award on Liahility, 19
August 2005.
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t}. LG&E v. ArgentinaitZd

200611 9] LG&E v. ArgentinaAl Ao A oF 23 E] Y (Argentina) A -+ & 552}
A LG&EALSE Aloks A A= Fol of=dlE A T= AAN7| 2 AAst=
7tA kS B7]sksA Ttk A9l LG&EANE mlw-o 23 E| Y BIT A2z A(2)F
o] gtAz o)At of2IEUAF I 284 HI XIS euNkedtia FA4
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oA 284 Mozl ¥ dAR FgAATE dHAT. dAA ] 2

ste] A golEoluh @Ae] o] obd Aol gk B

£98 yzEge Wa Ag ANe] ojge] vEAW TuE wmE W
AN b, o] el BAL iz Akure mepsiuo R AR s

283) "v|S-cl2dElt} BIT | A% AQFE 2 AGATE FApsh BAH olsd 78 Faolof
shgrh s s

284) 294, AAR=E, p.154.
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A S TR FAA S st 4w R
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5 A( the frozen dollars into pesos) 2% 5 A7} F7FeE Al = QoA
FAPY= dddr. 18y Joy Mining v. Egypt ARzl A o] JEAF 7} £

Al A e okEdd Ad ATe A= WY dad FAF ) ofd
Aot el A Joy Mining v. Egypt ARACA] S4B F7L 5 Ao
Aol BITHS] HeE v ¢ glvkal #2S i 1oy A8 =7FA k<l

AL FAE77) EFEAAY] 248 FEEA 2l &= Ade ARG E
A-Folwt BAfA w9t 2ok ukg ATk

o} 7o BAgE YHA HNHEFgS B A =00 o] xu}x Fx|ul
Aolm ¥xBA uzzgel H4% A4g Beld BAL P59 W BITE w4
A TBA uszae] ALwme W o faule] B 2ES WA Ao A
= Aol 71 npEA F), 285)
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A, g FAol B3 Aol #ar gFA sk BIT7ZF Brhs0 1 ofel ‘i3

= T AR vw £ led O ICSIDY] e
T8 W A FAd = ATULd AP Jrh |y £, F
& ol Qe AF = SIB) @ BAFAELL ICSIDW S
BIT el Ae-oFvs  d7st= A BITHRHG &0 9% 37t
(authorization) &= FAAeFe] 918 Fo] FHF o] §lt}.290)

A, T2 FA4E Aosts WA 99 FI3H 2y FA &Ee 99 A

ol ek FArke] AlAdge At WAo] vk o] & NAFTAC TAs

286) =4, 4, Z@F2Tt AT FAFHAL 79 o|¢} 22 iAo AUt
287) 1992 g-2lutetel F=¢] BIT7F AP 4Q1 ootk

288) =yt AAg BITO Addi-itel ofefgh 14 it vt
289) 9=E7ke]o} BIT(1995¥)A9(1) %

290) 7RIS sk AeR WYl E7] BIT A8z, oJF-eubst AlFeite qi4she Aoz a2
Aok BIT A7 5ol 2
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= AR ASR MAsw BITAA R Bl i Jut29) ALATHL 585

& ] B ALe] B3| ALl A

of #&=9 Ui AA o7 vFES wA skl glrh292)
F

A FAAARE EAGAIA7T F 9 (mutual consent) 3}

dgho] vt = AAATHES A

N
[N
2
Y
o
=l
o
_0|L

= As AAR Sk gfAol7] Tl SAXFS ofyal gk &9l Al
Aol AA &=th. BITTAE ASHA &= BIT= =7 3 oy =7p 31
FAHAE Fete Aol Bl vyl BIT FA19 ool sl SGAl=eA 3

7F H A @ Al AHEY oY 2% Aol BITT Aol e A=E oA

2. FANAY TAA7te BAD) A

e BAHANAN & F de 5AE 2AMAAE S FAFRBIT) ol
F A A °Finvestment agreement) & A9 7Finvestment authorization)”y 2]
o kol whaiA AEsrtE Ao|vh2d F FxpAReE A w1k FAA oF
T FAALe B FAEAC] FAPAL] EANEALAE ol &
At

2004 vl =Y BIT &9 ‘FAA S WA xe =71d=3 epA of=
o] B B B Alofwe] wrlofuf 3|AL Zhel ol Mo mA, St
Ab=rell olel FAIH I Sl AAAA|L; of e AAke] gk A E o] Sl A F-

el AL, i olEo] FAo AY wW 5T BAsie] o)Ea = Ao thxH) -

291) YE-wA| = EPA2004) A|76%.

292) "3HUFTA) A11% A6L)PZAA H e Aol 2zt oz AfstAY Aujshs Held
Al 71dS dialste] FTAMS o FARIZE T8 FxA| ke g Ataro] ukst 249 TAE
A7 4 Q&=F skl ok

293) ™= - TFBIT, (200 A11F A162.

294) <53} AAA, 2001. pp.188-189.

295) 2004 v]= 249 BIT A|1Z. "investment agreement” means a written agreement that takes
effect on or after the date of entry into force of this Treaty between a national authority of a
Party and a covered investment or an investor of the other Party that grants the covered
investment or investor rights: (a) with respect to natural resources or other assets that a
national authority controls; and (b) upon which the covered investment or the investor relies in
establishing or acquiring a covered investment other than the written agreement itself.
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FARNZY S dubA ofGAts o] el A Aghgao] P A oFw ] A o]
HE B s epgA ofw o] ol S abe] Fofdh QlubEkar gt A g6

dE Eof, 2004d "= 2 BITOA= ICSIDY] thatez DEAS | 2)FAA S If
Aaka Qrh2on olo] uwle}l FFTA A1116% AlgeAE o|gt Ut F7HA S
ICSIDS] #Ethdo = FAsHA 5 3Ar}28)

Lol W= BIT A10.153A thiel o7& ukstd TAE A & 5 gl
ot DAF-RoY FEI0-FF fAste o, AREY & 9, MAsSS o,
MAsA 7| E0 % F& 2 BA TUES 23 205417} 3)FAA o Fol

v =-E 2 U= Evkal(Trinidad and Tobago)BIT FAHEASl Ao M m Fx}3) 7}e}
FAYARE FE EEATE 2 Fol AT FRIT] AR iHe] wHlelut
Fabell Al Fofsh= 87kE wHTE0

ula A Ask= BIT#R opel MAIZCHA R FA17be] #ald BA= FAHEA

A EFA)5L g0

3. 24
b S 7EA Aol A FAREA Bdd 236l Sk SR A ] FAEAY

296) 2004 wj=r 2d BIT A|1%. “investment authorization” means an authorization that the foreign
investment authority of a Party grants to a covered investment or an investor of the other Party.

297) 2004 wl= E¥ BIT A|24% A|13.

298) SUFTA A1l 16Z Alg: AT FAEAC Y ¥ FA4S Falo 4 g glvkal was)
= A%, 7h AL, AIARE fEk, ted FAE o] Ao mE FA] AV & itk DYAET
Sto] TS fRkelGTtte A 7 Al o WhEARIZE e thREAAS a8 2)@?0 o] 11
A o F =, e O Aute =Ry dA4% &4 PE% +88 gtk A, a8 v FAR1E, Aalol
A”A Ee AR AfskAY Alske W AT T19Es sk, g HAE o 4
of ME FAle A7) & Ak DIAA 0] oS fRElarE A 7hAIlAd e oF, hEARIL
e thRAA 38a 2)71 71ge] I 9Eks ol E, e I fete 2 RE wAgh &4 e 4dE
A k= Aol

299) Article IX(1) of BIT between Trinidad and Tobago and the United States.

300) Thid. Article (1)(g).

301) MALZSE AV ADLbZ(W)E: E9s] 3 SR} T3l tis] A = Fapo] 23k £A1<
7Hinvestment authorization)®]th.
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s BAs Az FAe @9 B mE WA BAY quE 9= FNEe
Aoz FAAFEAS TPAE Arolth 5, 48, @2 agal @5 A4
FAE Aol AFAA dolt.

= ue BREA AT FAAG B FARIbe] Fgare o $juto] gl
Aok Aot olel Aol FAA e FAb

wel Aol WY o FARRYE FAAAE A

B2 FAHA RN oy E FUMA M e s ) dnbd o

=
Aol M= FAR A =22t M2 HEC] EdHE v, FA= &

& Eo] oldgol &l BIT( Italian BIT ModeD)A|12% A2 oA “ T4}
dd Ad Sol AeFFAA e A = 4 dAdY A4S BF &

_‘7:4
HG kS0l flornz of FAFAANAM Y FAZ) Hmstojop dvp eal A s}

ST o] el whel AweAE Sulgel wWio] xepauleld fel
3w, o] WMEL 48T 5 YT Fulols] BF WL AguA gorw

302) A, “IAFAF A Y] f=AEA TR AT A T A FAFAE SR HALE =
€, 2003. P. 40.

303) Italian model BIT , Article XII (3) : “After the date when the investment has been made, any
substantial modification in the legislation of the Contracting Party regulating directly or indirectly the
investment shall not be applied retroactively and the investments made under this Agreement shall
therefore be protected.”
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A, FARANN FA Ale] hetel AwEA Ta oA el oFF
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2 3w FAel Ake MER 5 ALk

A, FARANN FAA G AR TAFA AT 5 Q= B
SFxFe TAseletat Ao ke FAUAYe BANEET o=

A uls o] FAF A 2 3le] FATFAE A 5 9}

AR, FARAS ARG W TP W5 AT LUA BEE
o Fa QoW FATE ATFEAAG ARtE AR e 9T A
=z

304) UNITED NATIONS, State Contracts, op.cit. p.28.
306) Iibd. p.28.
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S7bACFS e mA A FAe] Fod Foe|ty 53] MUmdaEe oy
ATHEE o] 43te] HAAYE AMdste] ok
S FEE FAEol FUHAG] g AFE IFAAR opA
wol wop glvh. 53] @ wAHe A Fael wet FUAF 9
23 A BAT
TAA SR AHEH, FUHA k] WAL Abolel] A9 7F =M FEI FAAL
FAFA T AA A dE ey A $LE ol Ao Fol A
FAAZE a7 Ak AR wo] WA= EAlolth Alef FAlAE FLA oF
AAA w7 Aok W8-S o 7R AEE 5 gl A wo] FARAE 913}
AEA QS Bodi= A gANA A H
Eol, FAFAAA FrHA ol #He 5l o]
T3t FAHAA FIHAHS BT F

53k 2rm HEEHA K A= 9o
ATl AFATE A7)E7] A2k
MAse+ol] YUyl A FAEAY AlEE 2@, FRAES] F7tA o] oA
FAZTAA FAE AFE S AR BolXal gtk FARA L FUHA o
A Aol mE il dAAE FARE w A Ge] HAHA HEE
F A o]},
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Abstract

A Study on the State Contracts

—Focusing on the Related Clauses of International Investment

Agreements—

Xuan Yanli

Dept. of Law
The Graduate School of

Jeju National University

The purpose of this dissertations is to find a way for better protection of
foreign investors ,a party to a state contract ,by analyzing the legal problems
arising from or inherent in state contracts, which usually are concluded
according to some  related clauses of @ International Investment
Agreements(ITAs)

A state contract, which is an important mode of foreign direct investment,
is concluded between the state (or a public or specially authorized private
entity of the state) and the foreign investor. Some state contracts(e. g
concession contracts) are so important to the host countries that they are
also called ‘the Economic and Development Agreements’.

Yet there has been considerable debates on the nature of state contracts.
The chief argument is whether they should be considered as commercial
contracts or (quasi) treaties because of the different nature of the two
parties: the state and the foreign investors. For this reason, the state
contracts are different from the contracts concluded between or among private

parties, and also different from the treaties made between states. Furthermore,
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most of the state contracts are long term contracts so that they are very
important both to the host countries and to the foreign investors. The state
contracts cannot be read as pure civil or commercial contracts or treaties,
they should be treated as a kind of special contract with some special
international characters.

Just like other contracts, state contracts themselves can protect the foreign
investors’ contractual rights because there are some contractual clauses to
protect the foreign investor’'s interests against arbitrary and unwarranted
interferences. For example, the stabilization clause in the state contracts can
be used to safeguard the foreign investor's contractual rights from
subsequent unilateral actions by the host states. The renegotiation and
adaptation clause can be used to adapting the contract to the changed
circumstance. In addition, there are also some other contractual clauses which
can protect the foreign investor’s interests , e. g, choice of law clause,
arbitration clause and so on.

However, in cases that the host counties’ legal system can not protect the
foreign investors’ contractual rights, or the contractual clauses can not
provide fully protections to the foreign investors, can they be protected by
the international (public)law, for example by the IIAs? The dissertation will
conduct a detailed discussion on this matter.

Normally, ITAs don’t treat the state contract problem specially. But
nowadays some Bilateral Investment Treaties and other ITAs contain some
clauses which can protect and promote the foreign investments under the
state contracts. For example, some IIAs covers state contracts in their
‘investment’ definition clauses. Many ITAs contain a ‘preservation of rights
clause’ which can protect the investors’ right to claim the application of any
rules of state contracts more favorable than the provisions of the ITAs. Many
ITAs contain so—called 'Umbrella Clause’ which is said to have the effect of

elevating pure contract claims into treaty claims. Some IIAs includes
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‘investment authorizations’ and ‘investment agreement’ in their arbitration
clauses. Moreover, some ITAs also contains a stabilization clause . All of
these special clauses in ITAs can provide protection for state contracts under
the international law.

Lately, there is a series of arbitral cases regarding the state contracts in
ICSID.

From the international arbitration perspective, a uniform and clear approach
to the protection of state contracts has not emerged so far, the protection of
rights of investor to the state contracts under the IIAs has become a

phenomenon now.

Key words: state contracts, International Investment Agreements, stabilization

clause, umbrella clause, preservation of rights clause.
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