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Abstract

Study on joint tortfeasor’s responsibility

Yang, Chang Bae
The Graduate School of Public Administration Department of Law
Jeju National University

Supervised by Professor Kim, Sang Chan

By examining on comparative perspective about general legal principles of
joint tort action and major states’ joint tort responsibilities, it is inquired
centering theory and precedent of joint tort action responsibility in Korea. So,
this thesis tries to reorganize theories and precedents of joint tort action
responsibility and show some interpretations on it.

First, joint tort action is that many people inflict a loss a person jointly and
illegally. the civil law about this joint tort action distinguishes three types, the
narrow joint tort action(Clause 760, Article 1 of civil law), the concurrent
tort(Clause 760, Article 2 of civil law), joint tort action by aiding and abetting
(Clause 760, Article 3 of civil law). Among these, objective joint relevance
theory related to the narrow joint tort action is a common view and precedent.
There are objective joint relevance theory and subjective joint relevance theory
by what ‘joint’ is In types of joint tort action. Subjective joint relevance must
have conspiracy or joint recognition among attackers, and although there is not
conspiracy or joint recognition among attackers, joint tort action comes into
existence. So, Clause 760, Article 1 of civil law does not presuppose distributive
causal relationship like majority theory although it takes objective joint
relevance, each person assumes the responsibility for loss brings in within the
scope of causal relationship, and when plural action brings in loss, each person
must be responsible for the total amount.

Second, related to joint tortreasor’'s joint liability, joint tortfeasors mutually



takes burden as the ratio of mistakes and admitting the right to indemnity is
sensible in fair apportionment of a loss. Also, it had better interpret unreal joint
obligation in balanced level with types of special tort action such as animal
occupants and keepers.

Third, a right to indemnity is that one of the joint debtors repays over
financial burden and a guarantor exercises it a principal about another’s burden.
If joint tortfeasor discharge the lLability, it can exercise a right to indemnity of
his or her burden about other joint tortfeasor. So, what it has effect will be
decided on meaning of exemption about other attacker who is not exempted in
effect of exemption to one of joint tortfeasors.

Fourth, to make victim repay to one of joint tortfeasors, it must demand full
compensation about other joint tortfeasors who does not have extinctive
prescription. And extinctive prescription of a right to indemnity terminates
unless it has exercised for 10 years since exemption from responsibility.

Fifth, the problem of accidental set-off in joint tort action is an issue how it
will affect on a claim for damages about each attacker if victim's mistake
brings in damage, and if attackers are plural, how decided attacker's mistake
will determine to distribute properly between plural attackers and victims.
However, in precedent, if victim’s mistake also competes in joint tort action,
first it decides the ratio of partaker’'s mistake including victim and then it is
collectively responsible to each attacker for the sum of the ratio of attackers’
mistakes.

Joint tort action as a type of special tort actions does not admit individual
joint tortfeasor’s exemption from responsibility by presuming causal relationship
between joint action and damage and try to protect victim by shifting joint
liability on to joint tortfeasor. Also, new theories try to show many studies and
opinions of victim’s relief and attacker’'s fair contribution by reducing or
exempting proof of causal relationship between joint tortfeasor’'s action and
damage.

Because regulation of joint tort action in the existing civil law shows the



function in the only regular case, special tort action such as environmental
pollution or traffic accident i1s more clear plural attackers’ responsihilities which
does not have general requisite of joint tort action, and for victim's relief, there

needs joint tortfeasor’'s joint liability problem on the civil law or individual law.
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