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ABSTRACT

A Study on the Foundation and Limitation
for the Exercising of Correction Power

- Focused on the appropriate employment of legal protective devices -

Park, Byung Seon

The Department of law

the Graduate School of Public Administration
Jeju National University

Supervised by professor Kim, Chang—Kuhn

The Constitution of the Republic of Korea prohibits violating human
dignity, human rights, and freedom but also limits those rights and
freedom by law if necessary. Therefore, the administration is subject to
the Law and takes action according to the principal of law.

Especially, the power of correctional officers should be practiced
thoroughly according to the basis of law since it can be exaggerated by
legislative orders and ministerial regulations and enpowerment like the
power of police officer can abrogate a person's rights. Without an
objective control, the system is open to criticism.

This paper searches for appropriate practices of the correction power
which would include the use of protective devices to prevent abuse and
protect the basic rights of inmates. It reviews the trend of precedent
cases of the Constitutional Court and the Supreme Court about the

limitation of correction power in the U.S., Germany, and Japan.
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As a result, I defined the practice of the Prisoner Rights Protection over
the inmates as a balance between the public interests of the institution
and the private rights of the individual. Then I suggested the principles
prohibiting excessive subjugation as proposed by the Supreme Court.
Prohibition of excessive subjugation clarifies that unnecessary limitation
of an inmates' rights by using a protection device is not proper even
though the situation meets the condition where the officers can limit
basic rights of inmates.

In conclusion, Article 37, clause 2 of the constitution, the general
provision about limiting basic rights of inmates, is not just for limiting the
right but for limiting the excessive and arbitrary exercise of public
power. Therefore the foundation of correction power featuring the
treatment of inmates 1s also for limiting the arbitrary exercise and the
abuse of authority by correctional officers, not for Ilimiting the

fundamental rights of inmates.
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