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35) SUTIHBGB) § 12 (Namensrecht) Wird das Recht zum Gebrauch eines Namens dem
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dadurch verletzt, dass ein anderer unbefugt den gleichen Namen gebraucht, so kann der
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[Abstract]

Name Protection and Civil Law Status on Naming Right:
German Civil Law Article 12 and Mongolian Civil Code Article 20
and 21, Legal Implications to South Korea Civil Law

Nam, Yoon-Sam

Professor, Kookmin University

People express their identification and exercise critical legal rights with
his/her own name. Naming right, which is one person’s right has been
firmly established with an absolute right and considered as a subjective civil
law right. In addition, Naming right is both considered as personal rights in
terms of value and property rights from the profit perspective as an economic
subject as well. Naming right is a right, which cannot be separated from
human and cannot be transferred to another person.

To legally protect this naming right, the German civil law system adopted
continental juridical system which is the same as South Korea’s civil law
and has been enacted to be the relevant law in the title of “Namensrecht
in article 12. Furthermore, recently enacted Mongolian civil code was establish
based on the German Law as a model and stipulated name principle and
name protection in the article 20 and 21 respectively.

This main purpose of this article is to figure out the existing problems
and ultimately propose new legal guidelines on naming right and name
protection regulation. This article tried to elicit very informative legal
implications from German civil and Mongolian civil code. At the beginning
of the time, the general principle of name protection was overlooked in the

process of South Korea’s civil law enact, but civil law revising process is
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actively processing now to yield better regulation.

This article is trying to suggest or propose that it is a right time to enact
individual or separate article regarding name protection article rather than
putting a name into the broad framework of a personal right which included
a revised proposal in 2004 and 2014. The general provisions of the Civil
law should include the basic principle regarding name and surname of the
natural individual because the civil law is a fundamental law of private
law.

Today, name is a still the sign of the individual’s identification of the
subject of rights to become a subject of rights when people’s name expresses
to other person. Therefore, the author proposed that the regulation of naming
right and name protection should be enacted separately or individually
because it is being discussed repeatedly in the area of civil law of continental
law system. The author expects that this process provides another great
opportunity to develop and further upgrade the status of civil law which is a
fundamental law of private law, and also clearly reflect on our consciousness
and emotion by specializing name as the subject of rights.

Finally, the author expects that this article becomes a driving force and
first step to further propose the essential legal framework on revising new

naming right and name protection as well.

Key words : Name, Surname, Naming Right, Personal Right, Name Protection,
Mongolian Civil Code, Absolute and Subjective Right
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