TRMEEN, ®18 E2W, 2009. 11. 30.
BB EZUBERER

FAZEHAASAN AAA 22 AT
A study for the battle of the forms

B A o
Park, Sun-Ah

| X

1. M2

I MAHH 52 ol

. SHESoHolAH 2ol 28t FAE ek (UN Convention on Contracts
for the International Sale of Goods ; CISG)S} FH2uH

v, 0|2 £ AHH(Uniform Commercial Code: UCC)2| HI3uy

v. ZH|AALHIEHEI(PICC, Unidroit Principles)el 24ty

V. S H2(Principles of European Contract Law : PECL)S|
2wy

W, MAIXHol| cHEt T2y

w FE

I==R

99 dAH Ao i=AH v 42 FFIE MY & o8t A2
A58 EQH o EEMA ZF EF A9 43, 713, £33 A= =
4 F 9iFA Wge FEFHLR BI UL FIHHoR A A AR 52F 23
€ 232 Utk o)HAF FHA ZAEL W] BAAE AboldM vl EFE FHo|

£ AEY A7t gk 53, SAAGAAN ol 22 FEMYE AHESte] Pk
490l oA E BTt B & BAAES F47) ol oHBAE /HAL EFE
YY) 2AEE 287 Wi, e 2AL FEI] A0 o)FE TE

=EA5Y - 2009. 9. 30.
AArEEY - 2009. 11. 6.
ANGFL ¢ 2009. 11. 6.
T HIFCHE D HEMEESA Zus
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B A4 A (battle off the forms)olgt @ch. EF M4o @2 A} z2¢z BA
o o] ¢AE o Yelue FAE © EFHE Myd BE AG 2do) 253
© % A%l HH3ert @ vt JPFUE Ag 2R AN EE uE
B o F o= ZARRNY A 2Pl ML st EAlolth TA] T E
AA T gdstd B4o] A do Jelds EAE w2 A% 383 AG W
€9 gHolgte F 7HA BAE Ede R0t

AAAH2, A AR ZAE A28 d8M F 7kA9 712 Ao] £}
2 3t I FAEE A B FAFHCISGIANM HEHT UYe Last-
shot Ruleolx, W=, 4. ZTgA a2ln FASARA L B3 UNIDROIT 9%
(PICC) 9 #+HAFILA(PECL)e] €3 Knock-out Ruleolth AJ4&Ao) ot
fawgol dste AF7HA wtA@" P FIA Knock-out Ruleg 71222 3o 3
4 FE tE BARRY AtE BEEde wWyo=9 QYo ¥5¥e slxidn A%
o 2y o] FHE F ol VR AR FHARE wign anFos
MAHAR EAE fZAe R AT FriEE AN, 2239 A JHy W
&S ARG MAHR FAlol tigt B AF whgol il =t na o

AN oS oo

FAO] AP, A ZEojoRA kel B FAFLE PFEILEA 2-207, FA A}
Ak, FHAFILY, 249 4. AFRFo|E, FEZPAIY 4

.M 2

2529 FEAA FAHA YoM, ml=QlF 5L ZH2} FZ2EE A4 L o] 83
o M2 AFYT dvtHoz Qe wjEoA el FEA(purchase order) & &
o
B

e Aoz AHE /MAST 28iW ofEJe o= 81X (sales acknowledgement)
T $%(nvoice) & BYOo 2N Fu) FEX(purchase order)o] W3ld guidic} uf

=3 el EEAY BF BE 93 4%, 214, 433 QE 23 5 9wA
W8S BI AT FHOE ANA AYY EF 2AL BT Yk oA &
A4 245 A BAAE AololA Fla 948 Hol fE 2B A9 Bk

8, AALGANA olH EZANE A8 Fos So] o|FolAE B9t B
L% BAES 27] Jold olRBAS AT EE AAY 2ASE 2387 o
o, Zzte 2AL 3E] BAIW o)e¥ 25 4¥E NAAW(battle of the

Ey

Ha
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ZHEEoNoRA oM MATH gt 62

forms)olgt ¥Th), ol 20M7) Eo BFANT dFAH BE Y& AL
g8 71980 HESE AdY VI HA3d EEIANA 2 ¢4 & FALE
A%, A2 AN FA g A% gz s tEDAA vRHEEe Rl

AN g 40 2AY o yehbs A, © EEHE MYd e
Ak 0] 2E3E FF Ado) FFHE M @ ok YR A%y A2 7
AA7H EE W= 5 F o= FAAS A% 2ol FASEAN? S &
olth, thAl d EEAATH BAZS EAo) #AY do] Yehde EAE B2 A%
o 4g3 A% g #Folgds F 7HA EAE EHshe FRoI

I, MAHY 3ig 0|8

ANAR o, ARG AAAA HAHE Y EASE %A dE AW &=
EAE olF 403 dAA BA =AY xHo] Hol f}. o)A =PA =&
B HYESS Last-shot Rule(HFLTo|& F= HF AGxP AAR 4 8)H
Knock-out Rule(ZEZZ wjAle] g3)e2 /¥ & Aok

1. 33wtxo]l 2 (Last-shot Rule)

ArRERY 32 F%e HEH A X} Bk g0l xFoldE PF
3 g8 A4S A2 Fgo] ol ol & £ oz A% JHA o
t 2 gu|nEYS A% 48 ALHQ miror image rule(B3S ¥¥)& 153
£ HokAs ygg At A2 FEG 99 AFFHZ JuigA, dASHAE
G23n 499 JARAIF GFA Pk ANHA G ¥ AFS JHHA oF
Usla 2 Aoke FARE Ao L¥oltkd) HFgAe Yo gyl A Z
20)7 Aloke] 2AS g AL ZEEd 2P AR P QIR

1) Giesela Riihl. “The battle of the forms : comparative and economic observations”. University of
Pennsylvania Journal of International Economic Law. University of Pennsylvania. 25 Intl Rev. L. &
Ecom. 350, at 189 (spring 2003).

2) ZAZ, "ZABEviciyFy NN L) BAR. AU 199, Addign yeATA 2004 1 192

3) AAF FA=E 39

4) Corneill A. Stephens. “Escape From the Battle of the forms: keep it simple. stupid™. Lewis & Clark
Law Review. Lewis & Clark Law school. at 237 (2007).
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1*)

du|gtol, P SN & AF 2o YA Be3te Ao dfM T yo

THE 7 AN g9l FAH FIHA G AL = G 2AL FHA
CHASAY B F71EA G2 AL 9vldtE ‘mirror image's 22 @uid, 1
< Y22 FFAA I ALY ARH NRE HFOoZ tRANA HolA A
A ZA ol o2t A8E AF ¥l ANA mirror image ruleo) By B
ot 22U o) % mirror image ruleTo 2= FAY NAALL HAss ° 37
7 AT B =19 BE MA T ol EE Ao] ALY XA Fo}
A mirror image ruleol weh Aol MY e ALYz BEIT, Aot YA}
AHEE d8He2 AYE 53T A%L olPAgt & uxIL EETL MAY

12 W oo

I, e EES JERT dFE AFed, o] F FREZHE 28 A
ZZ(dickered terms)oll tate] Ux)3te] #ej7t @ Holr) fEol EA7F LA
A AG3A geth ZE Al AFGE0]l & olgFThE, EZM A ojA 2EA
B2 8¢ AL ohdth a8y EF thate Bo] G A EZA 0] glo]
Mol &Y FA7F LB, o] wol H2A Akl AP A} T Hoke] 2
A2 FAU7tete Hol izt EA71 248 5 Holohs)

olFE FAAEY HE A4 FEL EW NAAY oA BPIT Aok @Y
HE A AZIHT 2 HAYRLE FFAME R TE of49e HAL
BAoR B3 ol it PARA $493P Ao FIE dE9 A FHA AR
9 9¥& ML3AY vk ©)A©] Last-shot Rule(H X LT 0|2 HE AlGzA AAA
4 o] &)o|t} b

o] EH2, FEMH siM A Yol HPHT ojdo] o] Fx Fo] Eao] urag
B, AR BEF A AFE N2 YOS 2o waby old tjg gty o
FE A A AR S92 o, & AEHA A 9Ho] o]2)
Roz st 4 TAA AP 24P MFY W&ol ZARE Aujdtti= Ao},
Y A HEE EEY F7ES olE EwIFo)RS O oy MA@
T glen FHojx FIAH HE2 Agstn Utk 2Pl E 93] 5 Y g3y
St NAAHEAE 287 g AufHez ALHT Qe YHo|r), T3 v
=39 92 & QAT o] Last-shot Rule CISGoIAM Q2 o)7|E kD

5) Corneill A. Stephens. jbid. at 239.

6) AR "MARAY AU 1 Yol "RAARATR, AP, }FL AT 1997, 49T,

7 S84 - L "IAZENA G M MR Y PAATR" "BAGY A, MeA AL,
B}IBA G, 2005 430, "FAEEALY Bl ol Vienna¥ Lt} UCCY ¥m" TEM, 273,
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2. 27 A9 93 (Knock-out Rule)

L5¢ HREY UYZHES A4 EAES B4 EEAHYY 2858 34 A
AEE U%7] 98 2¢E Knock-out Ruled) A 8E 3o HAAQ) EASE ¥
F3ta Uk Last-shot Ruledh= th2F o2, Knock-out Rule® ¥ o9 S o
¥ suvte] A% FHAIIL A RAEW® A%y 2AE PR AYH
sHol B AWE P AFAHY /Mo 712 Ro] o), 238, Knock-out
RuleZ 3% s4o] H|§ SANA XA g EAHRE AY ANs 49
31 AW APk AGE Auide ZAES F FARY gAY b
ZAE FAAH 2 Wgel FEHE FEoIth IA 24 Knock-out Rule® FE2Z
ulA o] gYojgtane o, Pk o] S YXNHA G F9AE AFe
EAE F YT HF AFAQA AMG7A] XA G2 FLE AL JPAIe
R0l 233 FAIAEY gAle] Rg@Ts @BdolM &E8oh Knock-out Ruledl &)
B FATE AR MY & Ug F Aold HES AZ AAHY F TR PE
9 Uvtgyd) o8 RFBEL) olg} Zo] FFH HEES AYY Uvja) RS H2E
B g AR A ok $HA Knock-out ©12 #2+& Aol

Knock-out Rule2 U¥tFog w3, £Y ZZPA F F7ldA FLHA $o9
Vo2 oA IFAFAA ol #¥ Unidroit €3 1994(the UNIDROIT Principles
of International Commercial Contract 1994, ¢4 PICC ¥+ Unidroit principles)t &
Y Ay ¥4 1998 (the Principles of European Contract Law 1998)3tel A} H&5=
fY o7 = 3}t

I, 3HZZ0HohAH 2ol 2Bt A (UN Convention on Contracts
for the Intemational Sale of Goods ; CISG) & &= uhy

1. CISG AM19zw9] A4 43 (Mirror Image Rule) &3 ¥

AR/FASA Y. 1995. 9. 69RANME ARPPol #3d UCCE A4 A YFHRAT Ay 4§
%2 ol F A ¥ FHY 438 P AT HYEIE ¥

8) Giesela Rihl. supra note 1. at 198.

9) Giesela Rihl. jbid. at 199.

10) CISG Art. 19 (1) A reply to an offer which purports to be an acceptance but contains additions.
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CISG A9ZE AL "54E gz oy, F7h A 2 ve HEFe 23
e Ao g3 S/ A iy AdoHA EE MR F%do 4" &2 7
A3t ok jEHor AR g2 932 gyHoRE JUY AHA FAl
o MRE AHekez B Motk A(DNYS AGH sdojzts BEHUYY HES &8
3te] A4 Mirror Image Rule€ HE3R Qlch o] o), 23] $494UA d&d &
oR1A o thME A8ZF ARA HMFHEA wetd fFE Aotk 22y o
9 Foke] AdolA MEE Aoz JAFHNOY AZ HEE s49& HIddx
HE AR Hokg REHA ek 2y FF AL " IR YL, Y
oko] 2Ag AAHow WANA ofUe ¥/HF W Er ol P& T
L Aol B 7L s4o] Hrh o, HkAr) BF ANl 2 A =
2 o9& ArISAY 28 HA FAE ASHe FFdE 23R oY
AR} o] E AZEA opUde Bl Suel TE WA spstdN ¥k
ZA0] Ak Z2Po] Pk el FH3 EAXNT Yol HFY xUE AFFHOR
WA G A S HE2AHA YRAst AAQlo] o1& AR Y= ¥ WEE
Wgos Aol 4Ptz FAR & HFH 4ol Fo¥Hd HEHoE BN
Hate I 2Yx7F v22HQ HAojzid WAE 499 WE2E Ao 4EE
Atk ok, gk} AAQlo]l 2 BEUXol B o]gE ATste Aol WEE &

S agog WA ZHA A% HYA Feth oY oA wEoR
o] o] WAgstEg I AN 4P $9dArE FEeA dch olg Zol A(2)
e, ok &g AAFHog WRAAIA Pe AL FALde A% Wi X
FE £ USRS Lo zH FF 90 A= FHEE Gy AxSGA Ue
Aeg 2 4 gt ol AFHY A4 9¥H BYXF AojAgh olHdd 9
A¥9) AYPL G337 Jaf P2 Atag dol FAHA Fev's LS BEY
Aoz HANEY F Utkl) (S AFZAAEY dxE WFstnz F AEEH

limitations or other modification is a rejection of the offer and constitutes a counter-offer.

(2) However. a reply to an offer which purports to be an acceptance but contains additional or
different terms which do not materially alter the terms of the offer constitutes an acceptance.
unless the offeror. without undue delay. objects orally to the discrepancy or dispatches a notice to
that effect. If he does not so object. the terms of the contract are the terms of the offer with the
modifications contained in the acceptance.

(3) Additional or different terms relating. among other things. to the price. payment. quality and
quantity of the goods. place and time of delivery. extra of one party's liability to the other or the
settlement of disputes are considered to alter the terms of the offer materially.

1) $34 - 333 F 7). 427,
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UCC AM2-20729] B¢t #ASIT. o9 Zo] 3% W83} Foldt HEE Xyt
Ve Aol datg sdo2M YHE FEAIA E2 A A%l 4HE + U=
§ Q3o Q¥ A3 RE3YEY €34 B9 d4¥e2fHy o)ge
TESL Yo A 2 g9 3o 2¥HE o] wof Yo 2 Ao
e Aold FAE guidtert & ome W&o] Ak 23 A #3
7t g A3GAA "53] dF, daAF, EFY F4H 7% 959 49
A7, BARRE Qo] Aidel diE MY H = EAANZEY @8 T 23 &
£ Aol 2AL PFxAg 22Fos AP Ao EY.da A AUt
(gl A3t 713, dFAF, EES EAS 53, AP A, 244289 £
Aol it A Ee ¥ 2R AgLE 2ot 28y o)A AAIFY AolH,
EY o] AAFEE B wAA s HEAAY AR HPEE F U BEHA o
3L 2 HHLY B3P Aoz B0

2. Materiality /1'd¢9 &4

284 9 )89 k¥ox EF33 ()T ‘materiality’7} FAAR o] digt A
FAL 2 EF 47 UF "ol A FAA ddo] AF HFFA HIst= A&
A" £ gle wgel gtk o] A(DNFY B €3 AF 43 HF A 829
¥ AZN HE A7 A &9 AL BUXE o|FE AYY EXE FFY F A
£ 7HsA g obldttE vlgT, o] 3 449 Efle n@ g opItA dde H
#e Sl 21 Ak ge] CISGE A 19% (3) PN materialityE #99 A3
o2 FA33 gtk A ALE EYUXE materiality & HF &3 A2 Y
o] AN AFo 2R EHrteyo]l AU SAA H 1) Mirror Image
Ruled) AP &34 F3 A3 A Aok oAl 24, (DFAAE AF5HY
Mirror Image Rule€ AR (2)FAAE of ¥ & APE AL U
(DEF (2)Fere Eo4d, CISGY A2PE2 FH9 A5AA A2 4A Mirror
Image Ruleo] ZX & B#FHH F&o] A= Fx AXHJd2 £ F A2y, (2)
o] ade ()P 93 2A A&HJGL £ F Uk

12) FF. "SAEERuiA ko] B¢ FAEE A4H,. WFF 2006 54T,
13) $34 - &35 F 7). 4324,
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3. BEMH(FB)S) FEH AT Uxo| E(Last-shot Rule)9] A4

Bekagt A7 A2 o2 W8 FFE AXFAY = P4 WEH g
dTE AL Mt EEAY Ee FBY FE] AE 29 HMAARY AL
o Wste, CISGE ©] &4 HAl Al 4h9 dutHd EAE olfz =) 73
s A PGk 27 dE ol CISG dtelld= A4ARe FAE A9z ¥
28 99 ZAZ AFdE + ol otk "y 9337 P WeH g2 24
o] &3 BEEMAE AMAISts Ffol 2ol AYe HEAHQY Ages AT
Azt AA s olgAZIZE Qe & s9AY WEE $499 Egew AYLS A
3o 28y I HFY Yol £AA Aoz #FEOE WAH S o
¥ Adolz FAle] M2 ko] Hew, ojuo] Hfel Fkst AFE o]y}
A HE $9ad 85 A48 Y2 Agel YA H& Rojtk A= CISG
A927 J&HE Ffode =dAoE AY UFo AAE @ yL&URE Ato)
¥ 8t= Last-shot Rule (¥ ZXol2)0] AFHAGT £ 4 ) thA] A o]
o 22 oM Fo g Aol YYPe ASE E £ T oo Hx
M it S99 Foll Alke] P A2 A% LS JFY MA &of 2
202 F4HA FAoh olgd} AE2 UCC A2-207 )%l #3382 Y= dadd
Fe g2, UCC A2-207(3) goll m=w Ale U] 424 & zhozw 745
£ o] oplx FFHe 24 WA= L(Knock-out Rule). ©vt UCCY EERE7
ol 2 Ao oA "t

AA Ao} WY FUAFZ gt Ad v FAlL & QM E BE A=
d78 si=eloltt, 22{E2 CISG A19RE HEQQE A= S Holn, guy
Y, ds1. UCC. 282 AAAHRE #1sto AFHAJY &, A5 FGreE
Mo Fde 933 F44S AAN F49 ¥HY HewFoEL IR wE1

A= Aol

¥ CISG Agz ()FWAXE "olgdelz BFT M4t Zage Augsh

14) CISG A8% (1) For the purposes of this Convention statements made by and other conduct of a
party are to be interpreted according to his intent where the other party knew or could not have
been unaware what that intent was.

(2) If the preceding paragraph is not applicable. statements made by and other conduct of a party
are to be interpreted according to the understanding that a reasonable person of the same kind as
the other party would have had in the same circumstances.
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A BZ0HOHAIF0IM MAIZITol| ust H7

TUE FRY BHA AHgo) FARE A AR F e ol¥ 9] Fxd wt
HE A'YdE AL ATk w2 HFY MAe ZYS AoA #eEA HAHE
FE A& Aonh

N. 0|2 B AMHZX(Uniform Commercial Code ; UCC)2l &2yt

1. UCC Sec. 2-207

UCC Sec. 2-207& 7128 Hol= EF vl E A Al FAN dd& U3
3 ol wYaA . Yitgez AYAHA A QoMe A H g
e EQle] BEFE A4 wE FH(8M)2 BE Fol@ 2UEL TPWTE= 3
€ QAT RS B9 9 oA ouid Agx YHHA Gprhe AH=E A
e, B¢ o] WLy 7|2AES A% FEAAE BT, nj=AS I FA E
e A48 =2 I ¥ EEE FEse 49 wEA HEs T vk
ol9) gdlo] & $4%& gujdntge vy ¥ FHA M= BFea, g2
o) ¥ m=le B2 A2E Yol 2 FAAE It o] F0J3 Last-shot rule
A M2 Pk & BEFE T Ad A Q4AdAE Rt Atolo 2@ A
2 AFE o498 A2 FEA A= A& UFoAMcl ¢ JF E2A € Aol
ot UCC Sec. 2-2072 25€9 AN AoiA Y] 443} HF e o3
o718 FEuF EZHE IHSL A FAH AL wPst AFe] YHA &
3 o]&& Huzstuzl AFE Aeolth WA UCC Sec. 2-2072 EE A4 Aol <
T3l AHo e NEs = AU AAHA A FE3uA P19

UCC Sec. 2-20710 & &3 Zo] F359 Ut

(3) In determining the intent of a party or the understanding a reasonable person would have had.
due consideration is to be given to all relevant circumstances of the case including the negotiations.
any practices which the parties have established between themselves. usages and any subsequent
conduct of the parties.

15) Corneill A. Stephens. supra note 5. at 240.

16) UCC Art. 2-207 Additional Terms in Acceptance or Confirmation
(1) A definite and seasonable expression of acceptance or a written confirmation whish is sent within
a reasonable time operates as an acceptance even though it states terms additional to or different
from those offered or agreed upon. unless acceptance is expressly made conditional on assent to the
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(1) 3E3 & A7l A 49 B E& @23 713 o 58 A2
3 MEd 3 B F9E 2P UM 2F v 2AF 9E 2¥0] 71AH
Ao s%e2AM A E 7Y ot #7H Ee bE 2% B 971 29
%‘-?—01]‘—:- dej2 it

) FMEZS 47 751‘4‘°ﬂ F7hote Ae AT RA22A HAd0. g T
“—1%5]“ Z¥L 939 F¢E Adsta A% 477 o
(a) ko] 1 H%Y "“é}°ﬂ SHE A& FAFHLE AP B
) #7HH Z2¥o] A4S d2H R MB%e BT Ex
c) F74H8 2o d3t A" §A7 ojv] P§AN B &
ek Foll FAHA AR ol A FA7F Pt B
) Ak EAE sAste F3AAY e FFAAY MEol A%e YA
A guitx A kS AAG7|o] FEstct ol Aol AR A7 z2ge &
AL Bt Muel REE A 2Pl Y 9 FH st ¥
BFHA A 2ge 29 RoE g9,

rir

7MY 2%

Py
N

tlo

2. Knock-out Ruled A9

UCC 2-207°1 w24, g 717 el L5d F&stn Al7]o e 549
YAIEAlE g0l BAHLZ FIMH Exe Foldt Ao HE Fo i =1 F
S.2 ofFojx Aol opyE, FAUHAY FdH AL2RH FIHHAY Fol# =
g gujdta dARE $HogA FEITD AP} Utk 2R AFHY
=9 349 4¥Ae HHE, o] AR XA gt AR BTty
A% FHat EAEA Aot 42 @A F /A 21 & 35 Zavt ded,
AR, 9L S99 "FESL Aol AP GALRAEE 2T oA o] FojAof

additional or different terms.
(2) The additional terms are to be construed as proposals for addition to the contract. Between
merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms the offer:

(b) thev materially alter it: or

(c) notification of objection to them has already been given or is given within a reasonable time

after notice of them is received.

(3) Conduct by both parties which recognize the existence of a contract is sufficient to establish a
contract for sale although the writings of the parties do not otherwise establish a contract. In such
case the terms of the particular contract consist of those terms on which the writings of the parties
agree. together with any supplementary incorporated under any other provisions of this Act.
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3. A, 23 “&75Q TE Aol@ Ao Bl 2AAY FHe H U
A PAHQ JAte] H@o] glojol ¥t WY o] oA} F 1A 23 & THE
e, Aoky zAL EAFoz Ao AR FLHAE: Aol E® UCC
2:007(2) 8-S Sy9ol THE 71HQA ZAEL, A% FGAAEC BF Flo| ohd
Ao], Ak e 27128 A% Aol Boin FHI}L UL, WA FEAE
a7t Qs d2 271249 TH EE Add e 98 45 2FE 7 A
. Ak FAAE0] 25 AQloldd, 713 2UL AFHeR A% dFt
gt} gt o] FSAE (a) AYA7F 27} A7E 2o e FAE dpojopt ¥
g3 HoelA mlE A&® A (b) F7HAY 280 EAEE Age 2AFo=
WAGE WS B9, EE (0) Ao F7HHA A di@ @HHA 71z W
ojn] ARSYAY 2 olFo] ARY AL F ol o] HZHA golol ¥ &%
o WY Aol AgzAdd g, UCC 2-207(2) ¢ AT vk 22A, ¥
2 |97 §259 doee Fold 2AL A2 AAHY UCCH At 8 A
H2UGT AP U B N AR AdoA REFoz wASE Fol =
Asd U3 SAL 99 2ol F2HE 23 M2 AAHE Knock-out Ruled 3
A AAPch ek Aeko] UCC 2-207 (DEAN Astel HY=A gedhd, ARE
UCC 2-207 (3)&ol M= A3 AP 4% & A% UCC 2-207 (3) %l
g=w Aok 2AE QA= ¢ TAREC 98 P& ¥F FAREY Mo
g2 Ak ZAEL TAHT AT HuidE, el AP ALE P
Qolr e 2xatim B, I8 AlddA, B3 A% 2PEL vF FIFUAY

2 zEA 7AE E33Q 2ASH ARstd FAREY AHol 43I e
ZASTH 8 23 Aol 2 EE, UCC 2-20701RoNA Aol o4FA &3t
vire] 2Agk= @Al HlE Knock-out Ruleo] M=ol A& Aoz HN
F Ao

o2 §A59 s BAH 02 Knock-out Ruleg M2AA Aol #E3
= AL AN Ut 2FY UCC 2-207¢) B7& AR ui@e] FA7 HoRg: §
29 A HAF AP A% FRLS =43 A% ople fri 1994dl A
A FYo) AAFJAT 20024 8ol AMZg /AAFto] ntAHZE 2y AFAL of
ARA MAEA] ZaG7) G, QA3 u]FL UCC 2-2079) €A #3& HE3L
Ae Aot

17) Giesela Riihl. supra note 1. at 200.
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V. H[&A A 2F&1 2| (Unidroit principles ; PICC )o & 2uhy

1. CISG A19=¢}9) vlm

AP EEE A% 343 9 (International Institute for the Unification of Private Law
© Unidroit)= 1994 89 AR AEE 7|22 3719 P& Aoy I -AAH o
Ae ZEglo) FAAFOR ALSE F e FEFY APYYAe AL AS
Yy AY FUdg A% =¥ FAL BA HJEH, o]Ro] wZ FA A
Ao},

PICCt ¥3d® s ddta A 21118604 M 2HE ulg} go] BE A]2]0)
237k A AYAA B3 MAAMY AASNA Last-shot Rule? CISG
g HFECl FBE AHAE xAVU= HE BT HEZ A212204 AA A9
HEE& tF2 ok PICC 21.112%E CISG A19%9} AAHoz = 2oy, CISGS
2ol TFEAG AEEAR FEHA oy EXo] FEE T Yo FAES
FEIAAT 23 CISG AIZE (PN Ak Zdo) AAAH T BAH
A WBY AE FHH2ZE AARZ YA, PICC 21112= FAHY oS A3}
I &0l HEFHY ootk I ol R CISG Mol AR “d"7} JA)F
A RAoE HANHT] o] 1 oo NAH WAL JJALE HF ZASo)
O0Fe <+ A7l o] 2F2 A3 RAol%m HAH )

2. PICC 2.1.22

PICC 21229 & "¢ 34t 2%/t REGBFE AH8std 1 F FZ2FBL A)93

18) Article 2.1.11 (Modified acceptance)

(1) A reply to an offer which purports to be an acceptance but contains additions. limitations or
other modifications is a rejection of the offer and constitutes a counter-offer.

{2) However. a reply to an offer which purports to be an acceptance but contains additional or
different terms which do not materially alter the terms of the offer constitutes an acceptance. unless
the offeror. without undue delay. objects to the discrepancy. If the offeror does not object. the terms
of the contract are the terms of the offer with modifications contained in the acceptance.

Article 2.1.22. (Battle of forms)

Where both parties use standard terms and reach agreement except on those terms. a contract is
concluded on the basis of the agreed terms and of any standard terms which are common in
substance unless one party cleary indicate in advance. or later and without undue delay inform the

19

—
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INE o] =2 Feel, AL P8 AG 21 9 2 F ZEHAY 2
8o FE3te Adxde wet MAE gt o] AR, Ee ApFo] 33
A Al glo), FigolA UL 2B A% FEHIE ARIH}A geol
£33 #ale dole 28 8A olydth g FPRT At F= EE o 3
€ EZGHEE A8 BRI 8o CISG/F EFEGH] AHEE F9s 294 g2
A48 A9z WY o4 ¥ g4 HFE & Ho Sle AL FHI,
PICCHAIME EZFAFo| ALRHA 2 Ffole AM2LNWo), EEGH] AHEE
Aedle 21227 A&5A dch 239E A4A89 FeoA AYFAY EEIHE
FAF ez s AR JAL Qe FRdE 3D Al MEE AYA, 9
Rol 2FPYA, MZ 2E3e F EEFE FAA o= Ao %Ay &A%
WS voF AWAHA Pk gyl BY €¥o] HEHATUW, Ao ot YA}
A gAY ollA Hxo HFFFY U8 wit Aol MAET A %ol HHHA
% olfe HAYAY gxd 40l A2LIZ A2E 29 Ao HF}A @
e ® A2e AGoz §7) qEoth &% ZAREC] H29 FUdy FFEd
i gol flo) ol@g AR Aol A% JFE2 TF E& 98- VUV(HAFEE
g) EEAEE 1 EeE 8o JHE Ao gAY,

BEZHE Mgo] g4 A% 4P H4H Aol GAAECl TR Y 2
Lole HFwIolgo] AFY 4 Utk 22U AFFHOZ uff EI) BRo|, AP
AFzAEol 49 oldd 714 e AHE F4Y FEAY FEHINE &
ggoEN i AeHoz FEARE 48 UYse FAAES T 2E A
ol9] £ EFGPo| ME FEICE AMIEZAE BE, olg@ FLole FAAE0
5 Ao EA ANl A& & ATIRAY o]¥o] ov] AR Fof HFE UF E
£ 980U EEGEE JEY AL F%= AL HEY AT o7t itk

o2}t o RollA ExE, H%¥-gue] B AVLYox FF34, FAAS) IE
9 EZGHE AARTAE B Tt & A% 98 A%z A 2P
F EESEY I U8l &3} A%xPd n2t JHdo

other party. that it does not intend to be bound by such contract.
20) Article 2.1.11 (Modified acceptance)

(1) A reply to an offer which purports to be an acceptance but contains additions. limitations or
other modifications is a rejection of the offer and constitutes a counter-offer. (2) However. a reply
to an offer which purports to be an acceptance but contains additional or different terms which do
not materially alter the terms of the offer constitutes an acceptance. unless the offeror. without
undue delay. objects to the discrepancy. If the offeror does not object. the terms of the contract are
the terms of the offer with modifications contained in the acceptance.
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g E° Ax BAllA 71AE FEIEA & 7149 FH9 7HE, dIAFZRY, A=
o] Zadt A7|E BAEAT 2 o, Ax 19 FENYS AILIRT F FEALY
ojmol & “Yutol Y= (General Conditions for Purchase)"o] BAIEo} Atk B 29
FEEJAANE $H= PHL2 $HGEL F A9 odde “gdyzzy
(General Conditions for Sale)"e] A& Utk 2 ¥, Ae & AHNE FY3A 3o
T EEUEo]l HEH R ¥ AAA ] @I §Yrl Ao EE HSHEH Ao
EAA gk FESET 28U FARREL e Ak HAFH & B
o §IE IRL wetd 2 FYE A2 L 2EY F MY 4 2 YR T
E3te A%z wet Ae AdY Aoz B Aotk 28y B2 PAREL 3}
A A BEFHE 7122 A g AGe] F&H7E 981 Gega AL,

EE Aol FBetA AAwl flol, FeidlA #YozH “FEzAujA"o| 29 3
&8 AR 7 Uth A7, o= FER YRooF "EHIA" %A Aoz HEAE

A BHOR AN Brhseh, Bl Backiel 189 A9 2¥e 4K
S AVCTE B4 FEA G RAolh 2P At B AR 29 Beko)
U Sde] SALEAE SN SEFo2 Welor ¥ Roly] ook

3. A%k 27 ZA AoAM TUAHE A7) A% =¥

PICCE A%kl Aol &3l CISG part[ S ZdE A3 #2224 FA|Ho=
AYA49) EAE 1 Ut A% ¥ FAA 2R BEAAE AHRT 2
3 EE MY G 2AEL AYdnE go £ wjol, AW BAAIL BEHA
ug] Ee ol BF¥ Aol et FAANA 22 Aok A FLEH7
£ 94 getE e EAA g=oid, Ade g8 247 ygd Y4 25
g B& 27 7]zt NZd

PICC AM2.222& AEW7] YAME, (1) ¥ GAREL 24 At A2 BFHNA
359 EF HAL Agstolol 33, (2) 9F F: RE EZ AW ¥49 23,
Holx Aleke] EFHQ o] B #9) Alojo] o) Ho] glojof ),

Aol 80 A& wol, PICCE Aoke MAE no] AT EFAHA a8
Fel7t o2 AR FEAA0] 7|AH QT 2EHE 2AS2AH s} o]Fo)
A Aol itk Aol izt AP st ok 2AFHQ A%H ade e Felst

21) www. unidroit. org @ Unidroit &4 (L ¥4 § &Y. UNIDROIT A 4AHAIGEY 2004, HFA 77
HOAR). 2009 9. 30. ¥E <&
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thd, PICC M2.22.01 A&7 9% 80 $ZFHA gt ¥4, PICC: SEF
= ¥Z ZASJ dANE JEE FYIE A0 MRt 2y a8 FRlE
BANoz ZEHE 2AS] Itk 23 ML v 47 e Aot

8 % 717 8o 2EHYL Hel, F A4 APol LAY E Ao, A% 23
2 Knock-out Ruleol 9j3to} ZA gt} PICCE €822 CISG part 1& MHsa
Q17 W&, FoFs £yo] & F& AASE Last-shot Ruled H&& =T
ag, BAE 34 H2Y & Y& FHol EAE) dE), Last-shot Rule2 B3
Qu AR AAE 24T AFE EFAY F9 21 & A A didd
9 Feg= AL P& FAFN TG B HEE Hgo| shedith WY JAE
Al QurdQl o) 28 A HYAFE Rl A vlE) B= FHA AT
Wol Abo] o]201d $E Utk 28 EZ, A%k 9 T A9 w2 YHHA
%& F U

EZ 2% Alold] YerAQ) Wo] ¥ UYAIIE AL B FEE A2 o
QuAQ) Wo] ZASE A A%y MAL ¥4 Fevhe AL BHY A 2
A AR F ¢ & UEE BZE HYezAsl o BEY JIAZA EAFHAA
o $}. 2FA FozM, o= FARE 2 AT dH FAAHY EAZF SIUE
Knock-out Rule®) H&oz &4 &3 g€ & Utk 2= 783 Knock-out
Rule &A% PICC/H AEHE AN EF HAE Atolg] 4% ZAE Hdse
fyoz g Yo

V. SeiH e RIAl(Principles of European Contract Law ; PECL)2]
My

1. PECL Art. 2.209.2¢] %

22) Article 2.209. Conflicting General Conditions
(1) If the parties have reached agreement except that the offer and acceptance refer to conflicting
general conditions of contract. a contract is nonetheless formed. the general conditions form part of
the contract to the extent that they are common in substance.
(2) However. no contract is formed if one party:
(a) has indicated in advance. explicitly. and not by way of general conditions. that it does not
intend to be bound by a contract on the basis of paragraph (1): or
(b) without delay. informs the other party that it does intend to be bound by such contract.
(3) General conditions of contract are terms which have been formulated in advance for an indefinite
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FHAGILH L FA APd 25 G4A g U A glolo),

Ak Yol #¥ PECLY FHES AGME 1 A9 At yLe FYsn
Atte AHoA PICCY F#AHEHR AL, PECLE A4 A Atzde] i3t Yoz
Knock-out Rule& x}d€ 3}t

(D BAbAE] 3%FF gdo] 3E3: AL vt 248 Az B &
@i B9 TR BT AGS PP YukHQd 24 L a50) YA
3EE TR @A A% d%s} g

(2)8 2, ojrF A%E th2} 22 F9 Y8R ok

(a) 9F AL vl2] FAHo2 Alge] 7]x¥ Al sy F&ur)E ¢
NFeoa dut 288 AAse R 099 Wgoz JAEAY FS

(b) XAl glo] a4 Aok e F£BIE AT el FAIAIA
A B

()G A%ty 4ty zdol 2 A% BEFHA HFo] dstd nla] 24
28 4 RO FARE AloldM BASA) = 2ASE Jujd

PECL Art. 22092 PICC 2.22%} Zo] 53 N84 g #dsr] datd FHHY
o o] ZPEE AMEY MY HYY F9o] HEHE HAYYLS RARoz PICC
Art. 222.9} Fd3ith ook, Mok W) AMRY PECLS Aok duto] B2 ()
BollAl 83 = Knock-out Ruleol SJsiA F45718 924 = AL gatd
o Zgetn GAE #3L€ 2 Yok

Ak BARAHEO] #ojo] Eadthd, ok} $udo] 253 Aoty YuzAS
= AF¥] flol, A% TYE EFetn YL FAHY U} Yk AL
a5 2332 F5E AR EAAAT A% AR} B duk 2AR} o)
g BAHoZ Yyt 219 whgo] old tiE wyog ng T&EHIE g5 9§
AT FAIGAY £ AAQlo] 28 AGe] PEHIE 9X) Fuois gaje
¢ BFols Ak FAA gk PICCAMAY, AdiMe] 4L oj9A
g AWt AL olFH AFo) gtk 2@y PECL 220928 Eulo]d F&my)
%718 d3te JAhe EF 2ACE N S gleo) By

of contracts of a certain nature. and which have not been individually negotiated between parties.
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W, AMAIEZY0l CHEE B
1. Germany 6 October 1995 Lower Court Kehl (Knitware case)®)

7. A BA

ojgzlel M2 YiE YEANE AFAeln, £U w5 Aie YEH
o)g #ojgoltt Hxol, MFAe MEo2Ry F HAY HE 24HE FER
o} 2L oY ATFo) F)xde 10322 7HH & P, viedL BA 9765
o236 31089 AAEE FEHT. 28H A FES) Agd d@ A
o] 2y AT FAHIM dF AF& AR, W df=AL el B
A 34 BEAST AV 52 Aol FFHAT oo eI W) v
Q1L 19939 19 995 E 0% A oJAE ¥¥ FAY 93744071228 ¥}
ke #EE FIEA &8 AR

4. Hde #2

ole] st WYL =AY FFo] BIZE oz FTF} e A, o
o gZokgo] 2EHE F9ol A% i go] FAAs ] el AT A T
o FARR7E A2 R e e FAYNLE & AW A9 2] THE R
ZARE AHEY AL, o]F M2 PFo2 BA g3 EAY A9 2R S
zAg AYY AFFoE FFE FFYPY 2ho) FEHETRI dAT =AY E
Zogo] T ojdelolde FAYLE e AN V9GS ALY 477t H
A gkstch FAATL A% olP & AFE Ao wiFo] ZAAE A% ojn &
2 23 9 A 49 2937 22 NP 23E A3} 43F22 IFE R
Zolgto] 2o 749 JE7} YAT & Aotk ol AR} $4E Ix3
o 27h A, 1 v HPE THHE Yool P ST B4 AL A=
& Ao o3 FP3E WY AVZ A1FE FAFH22 AANUEE gudn”
3 #ASHAT EG “sj5Qlo] 19 REARFRE A% A0} ohd FUo o9
o g g0z A BYLe FPEA RIR2EZ vfeUY 4P XF

23) http://cisgw3.law.pace.edu/cases/951006g1.html 2009. 9. 30. A& A&
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U BAA} Aok WEoE BANASE FAHE AN FEekBo| B A}
A dolz AR olisae BN 1 EEoRe Aty %z WYY &
ATk o4 el ch20

2. Germany 11 March 1998 Appellate Court Miinchen (Cashmere sweaters
case)®)

7. AHaBA

g gFE AP Fefte ool JFHAE 19929 5L JHAQA 5
AA AAEOl GRE FFY] ARBAL ARl FEAE "=Q I g 7Y
A FEoge] FE gRott g e 2ol ETRHO JAATh Y HEQ
8 FEHAMAE AT DA AFFANNY vju) L A% FF Auk k@0
AFH0 AR Qe Aol dFAFH Ao Fol: BY FEYA
o RF FB] AT b= 2T A UYL EAYCE 3= FAY A9 =
FH A TAVILE UYE APde 2ol TEHS YATh R EEL 9
Egou dgol AFHA A 5G HLol n5Ae A2 HEFAFE PTE=
& A71se. old el EFo) Agd §AHA G o8 BEY o
7% &Auigge GAE FE8A

U Y¥e 24

=2 WYL e FE L FREAMAN 2% =4 JE 9 IFIAY ¥3
Fee d8ugons § EEFVY B st Hzo FIr e Aoz
+ 7 oM. F EEGW I GAFZL FAHY Jomg wiy 4AF
T2 A¥E F 2o Aok oldd FAFFL FASE R SAAYS CISG A4
Zol g3t Fuigol H &Y AU, WE WYL HEstaol & AU #Y
sl 59U PUL =AY U k@) EAY A9 2] gt} EUYo] HL

24) AR "IAZENhA L) B FAHF Aba] AF 11, YR 2006, 84,
25) http://cisgw3.law.pace.edu/cases/980311gl.html. 2009. 9. 30. }Z A&
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olof ¥tx HATh Wl Aut o] THEE FHAA AL CISG A9l
o] Pokg 4AFozZ WPRE RS2 Y=g FYo Hub wiFAL AL
oz ol F $4@ Aol FAh & A BEL Ay A CISG A192E
Agsto] AAF WG 715 3] o]  AYA M2E Pl € AAAE
BT glov, Lastshot Ruleg HEFo2AM A% ojgPAE HFo] 7
A2 Ao d 932 B3 g & RAo|th.0)

3. Germany 9 January 2002 Supreme Court (Powdered milk case)?

7t AH2 B A

EQ EQ% ERE iU Efol @ uujAte ARITHE MDA,
I ¥ GAA] HEoE SAHAh Medd EAMde EEFFR] XRHA AU
QG u}, ol ojstd viEle] hFWFAF ool QY & FHYS A=
H EEY $3 dFe 243A Ravkn =Hol AT 2 F wiEQle] B &AA
o o] AP divfe =Y BFFHE @toz FEHI oo FAHE WEYY =
4 E: o5y FEGES uAdTE 2P0 ToEH AN AFol =AY
BEEoge] EdE BRAYZRY g3 dFAL EFY A= FA] PASHAoF &
I AEMFA HA2 J1AGdol 3 A=A BAE F g A= 714 71T W
et #3¥ & AL 9 AN

. J49 22

EQPLe o] AN A% AM 4R e A2 o BAGAT
Z, “2AA7E A% Pl AN BAAY EEFBY FEF AF(MHAR) )
Aok AAH wPolgtn o7]A ol IFoB2(HEF A9Z ALY, A3P) R0l
Aok AN HYE BA Feth AAAR Beto] AFAY IFFH2E /Y
£ 49 “knock out™°l &€ HEIH ¥ AZHE A2 A% ¥ HA
23tk & Aotk AZ R E gadl UoME B WA E MAF2E WY
26) AAY, "IAEFdciA kY ARG AP FE AT AR =E AAWRIT AR,

2009. 78,
27} http://cisgw3.law.pace.edu/cases/020109g1.html
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Q9 EEohtel BE A8HA ohIHEE Aok RAYe] Bt s MIL Y
oo ojste] FLATL ST BAIBA, HARA] Knock-out Rule@ BAHo2 Mg
HRG)

wag

AAARLR, N4 AR ZAE HE87 d0M F 7HAY 712 9o &A%
. 2 &7t Last-shot Ruleol We A 3u7t Knock-out Ruleolth & g7
FAEFoefA Gl F&F FAFAF(CISG) M H &S A+ Last-shot Ruled 2
A LEE Pt &AL AY 2P AN 98 xHEL FEZ Fo}
7HA & B ol ddiFoE & A ulge HPAAT F M4 B HEd
Heg HEAHY Last-shot Ruleo] HLHTHA A} AR thatod Aohdo] A
ASHY 2L AFE IEE I7AL £ A 3 YA} EERboes
sHITe FA dE dF FAAE ojP S o} A=A R th EIZAR
el FolA € & Ut

o3, 59, @2 a2 IASAHRA G @3 UNIDROIT 93(PICC) 2 %
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o2 M4AR EAE HEAE X3 Atk HrHEG 230 HAAR A
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28) §FE. F 24), 85W. - BAAF. F 26) 797,
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29) Giesela Riihl. supra note 1. at 224.
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[Abstract]

A study for the battle of the forms

Park sun-ah
Professor, Faculty of Law, Jeju National Univ.

In today's typical commercial transactions, buyers and sellers communicate with
other using standardized forms. Both the seller's form and the buyer's form generally
contain a description of the goods., the price, the quantity, and the delivery terms.
Further, each party's form contains additional pre-printed standard terms. Those
terms usually have not been considered. As both parties draft their standard terms
with different interests in mind, the respective terms almost always conflict. This kind
of situation is commonly called as “Battle of the Forms”™ and the following questions
arise: Does the exchange of the conflicting terms form a contract? If so, what are the
contract terms?

Around the world, two basic types of rules are applied to solve the problem of the
battle of the forms: the last-shot rule and the knock-out rule. Unfortunately, neither
of these rules perfectly promotes economic efficiency. It is therefore suggested that a
new solution should be applied in battle of the forms cases: an efficiency-based best-shot
rule. As this rule essentially fosters voluntary exchange and the most efficient contract
terms. it constitutes a far more efficient solution in battle of the forms cases than
both the last-shot rule and the knock-out rule.

Key words : the battle of the forms, CISG, UCC 2-207, PICC, PECL, Mirror Image
Rule., Knock-out Rule, Last-shot Rule
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