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INTRODUCTION

The sovereignty disputes over the Spratly Islands are extremely complicated
and intricate. Mainland China, Taiwan, Malaysia, Vietnam, the Philippines
and Brunei all make claims either in whole or in part to the small islets of
the Spratly Islands and their surrounding water areas. Each of them is
unswervingly strengthening ifs claims because of the prospect of rich oil
and gas deposits around the Islands and the strategic location of the area.
It is impossible and unnecessary for China and its counterparts to bring all
their territorial and boundary disputes to the International Court of Justice
or other international third party settlement procedures, but it is possible
and necessary to appraise some disputes, such as the disputes over the
Spratly Islands, in the light of international law, especially of norms and
principles used by the International Court of Justice and other international
courts and tribunals. Based on this view, a new framework is proposed for
settlement of the complicated and sensitive disputes over the sovereignty of
the Spratly Islands.

As far as the legal basis is concerned, China depends on discovery and
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occupation, treaty and estoppel, and Vietnam counts on discovery and
occupation, and the Philippines relies on discovery and proximity, and both
of Malaysia and Brunei back on geographic proximity. The recent ICJ case
of Sovereignty over Pulau Litigan and Pulau Sipadan (Indonesia v.
Malaysia) (hereinafter the Indonesia v. Malaysia case), in which Indonesia
and Malaysia, two Southeast Asian States, were also competing for the
sovereignty of very small uninhabited islands and the dispute was also
caused by the exploitation of potential oil resources around the disputed
islands, embodies many legal implications for the territorial disputes in the
South China Sea.

In the Indonesia v. Malaysia case, the Parties presented arguments based
on treaty law, uti possidetis, effective control, and history. In accordance
with the appraisal pattern adopted by the Court, the first question
concerning the dispute over the sovereignty of the Spratly islands should be
whether there have been valid treaties to decide the sovereignty of the
Spratly Islands. If there are no valid treaties, the next question is whether
effective control has been established to determine who has stronger legal
basis to claim the Spratlys. In accordance with the ICJ case law, the
question about the sovereignty of the Spratlys favours the Chinese claims
and China may rely on discovery, occupation and estoppel to win its title to
the Spratly Islands.

The disputes in the South China Sea concern both territorial acquisition
and maritime resource jurisdiction. Settlement of the sovereignty dispute
over the Spratly Islands should take priority because it would be the legal
basis for delimitation of the maritime area around the Spratlys. Naturally,
the essence of the Spratly disputes lies in the questions of territorial
sovereignty, not the law-of-the-sea issues. To achieve a settlement of the
complex territorial disputes, it is necessary to build up a new framework,

which should, in the author's assumption, consist of three phases: two
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political and one judicial or semi-judicial. In the first phase, China and other
disputants would be encouraged to sign some joint development agreements
with sovereignty shelved. During the first phase. one of the main purposes
is to assure all the parties that settlement of sovereignty would not affect
their joint development projects. Such economic arrangements would be the
most important part in the new framework. In the second phase, the parties
could agree to use relevant principles and rules elaborated by the ICJ,
international ftribunals or arbitrations to discuss the issues of sovereignty
concerning the Spratly Islands. If they could achieve a settlement by
negotiations, they wouldn't need to move to the third phase. If they could
not, they would be encouraged to sign a special agreement that they would
submit their disputes to a third party for settlement if they would not
settle their disputes by negotiations in a reasonable time. The third phase is
not always necessary, but it is quite essential to have this phase in mind in

the assumed new {framework.
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[Abstract]

Analysis of the Sovereign Disputes over Nansha Islands (Spratly
Islands): Guided by the Case Law of the ICJ

Pan Junwu
Ph. D, Professor of Northwest University of Politics and Law

Although it is still unpredictable for the disputants to submit the disputes
over the sovereignty of the Nansha Islands (Spratly Islands) to the ICJ, it
is possible and even necessary to analyze the disputes based on the case
law of the ICJ. The analysis would certainly help the disputants to reassess
their claims and legal justifications and hopefully work out a settlement
plan. The recent ICJ case of Sovereignty over Pulau Litigan and Pulau

Sipadan (Indonesia v. Malaysia) (Indonesia v. Malaysia) embodies many
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legal implications for settlement of the territorial disputes in the South
China Sea.

Key words : case law, sovereignty, legal justifications, settlement framework,

Spratly Islands
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